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INTRODUCTION

It is believed that the greatest tragedy for modern humankind could not be traced through
most of the scientific development of our times but the more comprehensive and fundamental
problems posed by the institution of marriage and family life. Attempt to cross-check the
validity of the above declaration through formal and informal conversations with stakeholders
led to the conclusion that the institution of marriage and family life is in crisis and has lost its
“golden days”. One may ask: Has marriage indeed lost its Golden Age? Have the meaning
and purpose of marriage been really threatened? Has the meaning and the purpose of marriage
been drastically corrupted? Do people in the post-modern times marry out of love or just do
S0 as a cosmetic accreditation for social recognition in the community of people? Or, do they
marry just as a legal means to achieve and have access to certain benefits from the Church and
state, for instance, tax benefits and to obtain a residence permit? Indeed, we could endlessly
formulate questions of these kinds; however one point is of central importance: How can the
real meaning of marriage again be restored?

On account of these critical questions there is the need for pastoral care to promote education
and instruction as a means to rediscover the Christian and cultural values of the institution of
marriage. This need also calls for collective responsibility of society, lineage and the Church
towards the institution of marriage since marriage and family life are their power-line and
foundation. If, however, the society and the Church fail in their responsibility, in the long run
they will together, with couples, have to bear the grave consequences. In other words,
marriage and family are the basis of society. Accordingly, if there is anarchy in marriage and
family, it results in anarchy in the Church and Society.

This makes it incumbent on the Church and the society to ensure and take adequate measures
to give absolute support to young people and those preparing for marriage by instructing them
in the norms and values of Christian and traditional marriage. Besides, it is important to equip
and educate prospective couples with the cultural and Christian values necessary to mould
their mentality in a positive direction which will in turn give expression to those crucial
values of marital life. Such Christian values of marriage may include mutual love and lasting
bond, unity and indissolubility, procreation and education of children granting that these will
seek to make their marital lives fruitful and acceptable to the Church and the society.

We do not pretend to know exactly how far the new approaches in pastoral care for marriage
preparation in the 1983 code of canon law can prevent many pitfalls and sustain couples
throughout life. We are however certain that when preparation for marriage is done with due
diligence, it may lessen and contribute to insulating the institution of marriage from the
“diabolism” of adultery, divorces and nullity of marriage, and also from polygamy.



The 1983 code of canon law, therefore, lays substantially more emphasis, in terms of contents
in the legal provisions of the chapter on marriage preparation, on pastoral oriented preparation
of prospective couples than the 1917 code did. Notwithstanding the “shift of emphasis”, sheer
legal issues remain above all the pivot of celebration of marriage (EheschlieBung). Thus, the
reorientation of pastoral care is linked to marriage preparation. This study, therefore,
examines the new approaches on pastoral care for marriage preparation in the 1983 code of
canon law, which are confronted with the notions of marriage in African society to propose
directives and programmes for marriage preparation in the Catholic diocese of Ho in Ghana.

The study will be in four chapters. We begin in chapter one with examination of various
anthropological hypotheses about the genesis of marriage. These theoretical concepts and
surveys are to help determine the interactive effects of the genesis of marriage and pastoral
care for marriage preparation in the celebration of marriage. This would imply, necessarily ,
that in the pastoral care for marriage preparation in the Church, the legal issues embedded in
the validity and licit celebration of marriage must take into account a wider range of
contributions including anthropological, social, cultural and religious dimensions. In this
chapter we shall also explore briefly how biblical usages and canonical codification contribute
to the understanding of the institution.

The code of 1917 extensively sees marriage in terms of contract. Foremost, it is gearing
towards procreation and the education of offspring, relegating mutual love and conjugal life to
second place; but the code of 1983 does not differentiate between the ends of marriage. It
defines marriage as a covenant established between man and woman, ordered both to the good
of spouses and to the procreation and education of children®. The expected pedagogical
importance of the chapter would be the comprehension of the historical development of the
institution of marriage. This development will support us to make rightful decisions and
formulate useful orientations and teaching materials for couples preparing for marriage.

In chapter two we shall examine the notion and general characteristic features of customary
marriage in Africa. These include the conception of family as a model for communitarian
dimension of marriage: bride-wealth?, fecundity, polygamy, monogamy, rights and dignity of
spouses in context of the African Customary marriage. This will also include an example of
customary marriage rites in Ghana, notably in the Fodome? traditional area. We shall also
discuss certain cultural tendencies seriously affecting the cultural values of marriage and

! Cf. canon 1055.

2 Some scholars avoid using terms like bride-price and marriage payments, etc. since these terms draw attention
to market transactions with the implication that spouses are being sold and bought. The term bride-wealth has
been substituted as a more acceptable term, since it does not imply or connote purchase.

® Fodome is a group of Ewe (Eve) tribe located east of the Volta Lake in Ghana. The Ewe tribes are found in
West Africa more or less between the Rivers Volta and the Mono.
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family life. In this regard we shall consider the phenomenon of inequality between husband
and wife, inasmuch as a man assumed the right of dominion over his wife*. Polygamy is a
practice which affects society, including Catholics. For instance, childlessness is invoked as a
reason why people feel at home with polygamy in Africa, and yet it does not promote the
good of marriage and the capacity to establish a community of life and love, and the equality
of couples, which are all necessary to good marriage.

This chapter will also demonstrate that the Symposium of Episcopal Conferences of Africa
and Madagascar (SECAM) reasserts certain hitherto unwavering traditionally acknowledged
values highly esteemed, for instance the progressive nature of marriage, in the African
Customs. While SECAM insists that marriage contract in Africa implies a personal consent
and commitment of two individuals, marriage, nevertheless, profoundly affects parents,
extended family, clan and society at large as well. The impact of the community involvement
is significant because it aims at promoting and assuring the stability of marriage and family
life. On the other hand, community involvement forbids becoming a tool of undue
interference in the marriage®.

SECAM acknowledges many challenges hindering the realisation of effective pastoral care
for marriage and family life. SECAM lists several factors but isolates the lack of proper
preparation for marriage as one of the chief causes®. Consequently, SECAM calls for modern
coercive policies and comprehensive programmes for enforcing pastoral care for marriage
preparation. This complexity of challenges is aggravated by the fact that when it comes to the
theme of marriage celebration, African culture clashes at the outset with Christianity. In fact,
Christianity is suspected of being malicious towards certain world views of the culture, i.e.,
Christianity takes the risk of ignoring certain vital elements of African culture. This suspected
ambivalence leads to the inability of the Church to have a firm grasp on the real world of
evangelisation in Africa. For instance, many African Christians often find themselves
standing astride two cultures and measures of value. There is therefore the need for an
improvement upon African Christians’ positive attitudes towards sacramental marriage in the
form of synchronisation, which could eliminate the present dichotomy between the liturgical
and the traditional forms of marriage celebration in Africa. This means religious, legal and the
African traditional values must always be respected in the conclusion of the dynamic process
of marriage in Africa.

Yt G Wanjohi, “African Marriage, Past and Present”

http//:www.dialogo.org/alien/2001/01/africa.htm (Accessed: 25.06.2005).

®> Symposium of Episcopal Conferences of Africa and Madagascar

(SECAM), The Church as family of God: Instrumentum Laboris and Pastoral Letter, SECAM Publication, Accra
1998, pastoral letter 4.1.4.

® Stephen Naidoo, “The need for an obligatory, graded preparation for Marriage” in AFER, Special double issue
1980 Synod of Bishops, “African Bishops interventions”, Eldoret, Kenya, Vol. 23, Nr. 1 and 2 (February-April,
1981), pp.50-51.


http://www.dialogo.org/alien/2001/01/africa.htm�

On the basis of the findings of chapter two, we seek in chapter three, the core of this thesis, to
provide the canonical background to the directives and programmes of pastoral care for
marriage preparation. As we have remarked above, the 1917 code of canon law on marriage
preparation insisted on freedom to marry as the most important means of contracting and
safeguarding marriage. For this reason, the 1983 revised norms on marriage preparation
envisaged that there is a need of proper preparation for prospective couples to be objectively
responsive with tasks and dilemmas of marriage and family life. Thus the new approach
insists on integration of pastoral oriented preparation and legal requirements to act as
collective force for effective pastoral care for marriage preparation. We argue that the
reorientation of pastoral care which the 1983 code on marriage preparation suggests is very
significant because authentic judicial consideration of marriage requires a metaphysical vision
of the human person, distinctive set of values, conjugal relationship and educational
endowment. Without these ontological and pastoral foundations the institution of marriage
becomes merely an extrinsic superstructure, the result of the law and social conditioning,
which limit the freedom of the couple to fulfil themselves in the truth of the essential aspects
of marriage’. In this chapter therefore, we seek to explore this reason. We assert that modern
mechanisms against the crisis of marriage and family must be seen increasingly in the general
framework of pastoral preparation and the provisions of law oriented towards authentic
marriage and family life. It is only this pastoral interpretation of the marriage laws which will
help take care of the problems posed to marriage itself.

In the chapter, we shall critically assess the revision of the norms on marriage preparation in
the 1917 code and trace how this revision has led to radical change resulting in the new
methods of approach to pastoral care for those preparing for marriage and the newly wedded
(1983 Code). Perhaps the most significant agents of the new approach are contained in the
Apostolic Exhortation, Familiaris Consortio, in the marriage preparation canons (for instance,
cc. 1063, 1064, 1065), especially canon 1063 of 1983 code of canon law and the 1996
document of the Pontifical council on pastoral care for marriage preparation.

Canon 1063 generally lists four important areas of the responsibilities for the pastors of souls.
It is the pastor’s principal function to foster an ecclesial life in the community, which will
support Christian marriage and allow it to grow and develop. He must accomplish this goal in
four specific areas: he must educate the community through various forms; the canon refers to
marriage preparation in a more personal level; there must be effective liturgical celebration of
the marriage ritual to bring out the true meaning of Christian marriage; furthermore, the canon
speaks of an ongoing support for the couples.

" Cf. John Paul 11 address to the members of the tribunal of the Roma Rota for the inauguration of the judicial
Year, 29 Jan. 2004. http://www.vatican.va/holy_father/john_paul_ii/speeches/2004/january/documents/hf_jp-
ii_spe 20040129 roman-rota_en.html (Accessed: 26.11.2007).
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Despite the insistence on instruction and education as the main persuasive process in the
pastoral care for marriage preparation, it is also very necessary to create a legislative
framework to regulate marriage in the society. In this chapter we also describe how the
German Bishops’ Conference and Ghanaian Bishops’ Conference have provided for
obligation of canons 1064 and 1067 by establishing their own directories and particular laws
to facilitate the implementation of norms on pastoral care and the requirements for the
celebration of marriage. In our concluding remarks on the chapter, we made a critique of the
Ghanaian Bishops’ Conference’s interpretation of the respective canons. We argue that the
Ghana Bishops treated pastoral care for marriage preparation as discrete legal events, (that is,
only in pre-nuptial investigation) at the expense of compulsory pastoral oriented directives
and programmes for marriage preparation.

On the basis of the findings in the previous chapters, in the final chapter, we shall determine
how far the understanding of pastoral care in the new code of canon law is relevant to
customary marriage of the Ho diocese in Ghana. To accomplish this aim we shall employ the
provisions of canonical doctrine on marriage and the positive cultural values of marriage in
Africa to suggest a pastorally orientated marriage preparation programme for Ho diocese in
Ghana. This will also include the synchronisation of traditional and canonical marriages in the
celebration of sacramental marriage. Synchronisation of marriage, that is, integrating the
positive values of African culture into the principles of Christian marriage, should be a matter
of interest for the diocese such that our people may no longer be seen as living in two “worlds
of marriage”.

The individual chapters therefore serve as a basis for the thesis that we propose in this study.
These chapters are connected to give full understanding to the institution of marriage as
human reality and to the pastoral care for marriage preparation particularly to the situation in
the Ho diocese.



Chapter |

The genesis of marriage: Historical and Christian synopsis

1. The Anthropological theories of marriage

Before we take a look at the pastoral care for marriage preparation in a marriage celebration
and to propose directives and programmes for marriage preparation in the Catholic diocese of
Ho, the basis of this thesis, we must accordingly at least have brief idea about the evolution
and understanding of the institution of marriage. This is important because the truth, which no
historian, anthropologist, evolutionist, theologian or canonist can deny, is the fact that the
institution of marriage remains one of the oldest institutions in the light of human existence.
Moreover, it is not possible to understand Christian marriage simply on the statements found
in scripture and the norms of the church. In any attempt to form a competence and operational
laws on the Christian marriage it is important to relate it to what we know about marriage in
the light of human experience in history and in the present.

In other words, the appraisal of marriage preparation in the legal issues of the Church must
take seriously into account what human sciences, for instances, cultural, anthropology,
sociology, ethnology, etc., have to say about the institution of marriage. This interdisciplinary
approach using insights by various fields of study, from Anthropology to Zoology, tracing
the roots of family relationship from mammalian mating through prehistoric man to the
complex interrelationship among humankind today, offers the opportunity for comprehensive
insight into differential and multiple-dimensional character of our social systems and
institutions such as marriage®. The Church in her teachings may seem to distrust non-
theological sciences and disciplines; however, Humanae Vitae acknowledges that to have a
comprehensive treatment on marriage and family, there is the need to appreciate insights
from other relevant disciplines such as biology, sociology, anthropology, medicine and so
on®. It is only against this background that a productive Christian understanding of marriage
can be reassessed™. It is for this reason that we have acknowledged that this thesis is neither
anthropological nor sociological work per se but in order to arrive at any meaningful and

8 cf. Jacob Hevi, Cultural Values and the Family beyond year 2000: Principles, Policies and Reality,
Dissertation.com, USA 2002 p. 58. For detail readings see Marilyn French, Beyond Power: Women, Men and
Morale, Jonathan Cape, London, 1985; Rudolf Cujes, Ehe und Familie, Eine Gesellschaftsphilosophie,
Glaubenstheologische Gesellschaftliche, und Gesellschaftspolitische Untersuchung, Cujes Verlag, Graz, 1946;
Janet Finch, Family obligations and social Change, Polity Press, Oxford, 1989; Erik Filsinger, Biosocial
Perspectives on the Family, Sage, Newbury Park, 1988.

° Cf. Paul VI, Encyclical Letter Humanae Vitae, 25.July 1968. no.10.
http://www.vatican.va/holy_father/paul_vi/encyclicals/documents/hf_p-Paul vi_enc 25071968 humanae-
vitae_en.html (Accessed: 18. March 2005)

10°Cf. Walter Kasper, Theology of Christian Marriage, Burns and Oates, London, 1980, p.2.
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effective programmes, directives and courses for those preparing for marriage, especially in
the Ho diocese, it demands that anthropological and sociological views of the institution of
marriage must be discussed and taken care of. In other words, our understanding of marriage
would be impoverished without in the first place treating the subject matter of marriage from
anthropological and sociological backgrounds.

Furthermore, deliberating on the origin and development of marriage, it is necessary, in the
first place, to show the sexual condition of primitive man, that is, whether during the earliest
period of humankind’s history there was a marriage at all; or whether the sexes only lived
together in a state of promiscuity. Consequently, the approach in this first section is largely
anthropologic-sociological independent of the world great religions™.

The perception is that the concept of marriage is as old as humankind. This assertion certainly
confirms the fact that sexual relations existed in the primitive human societies. Even though
the above assertion may have supplied some evidence of hard truth, it is not easy to say how it
was like. How did the first cohabitation between man and woman originated at the beginning
of humanity: with or without formal act, which can be characterised as marriage? In other
words, in which form was marriage established or contracted? How was marriage arranged
and celebrated among them? Was there any preparation prior to the celebration of the
marriage?

As matter of fact, an attempt to cross-check the values and mores of the prehistoric or the
primitive man, for that matter the question of the oldest and original form of marriage or
sexual mating is a Herculean task to undertake. The effort of scholars to find out answers to
this difficult prehistoric human attitude of marriage and family values led to different theories
seeking to explain the unknown. On the other hand, some of these scholars drawing from
difficult and the lack of empirical data to investigate on previous beliefs and cultural values
resorted to the conclusion that in the earliest phase of human society marriage did not exist in
any form*. The tendency among these scholars presupposed that marriage, as a human reality
did not come immediately with the infancy of human race. Marriage crept into man’s history
only at a point in time. The logical inference would then mean, “something like a promiscuity
prevailed” and the primitive men “have no conception of marriage at all.” One could say that
such argument may be fallacious because it is probable that the first human beings might have
cohabited as husband and wife. The fact that we do not know the exact time and mode it took
IS not a guarantee to say that at a point in time marriage was unknown.

' Anthony E. Harvey, Marriage, divorce and the church, Longman and Todd, Darton, London, 1997, p.1.
According to Harvey, even though religion has made considerable contribution to the understanding and
regulating marriage, the locus contextus of marriage as such is to be seen in social standards. Marriage as a
connection between male and female existed before any of the world’s great religions was born and had assumed
great variety of forms both within and outside the spheres of influence of these religions. From the primitive
times there were some rituals associated with marriage, which in effect makes religion inseparable from it. But
we must acknowledge that the understanding of religion as compared to those primitive rites may not carry the
same connotation as in the present time.

12 Cf. J.F. McLennan, Studies in Ancient History, London 1876, pp. 71-74.
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Though clear-cut answers of marriageability of the primitive man cannot be confirmed with
certainty we could still hold the fact that the institution of marriage persists over the ages
including the primitive man. Thus, we can cautiously say that marriage is everyday
experience ubiquitous at all ages at all times of man’s history though in varying forms. In
other words, “marriage is a common human reality; it has existed through millennia of history
in a variety of human cultures”®.

On the same theme, some writers also believed that marriage came about automatically™
because the sexual instinct observable in some animals and birds could be projected to include
some kind of primitive relationship between the sexes. The differences in the sexes might also
be the ground for evidence of marriage in some form. This means that marriage is inborn in
human beings because nature is ordered in such a way to give perpetuity to species™. This
perpetuation of species grounded in sexual relationship indeed is evidenced by the presence of
alternative sexes'®. But whether we should practically call this relationship with or without a
formal act as a marriage or just as a mating is another confronting and inadequacies of the
primitive history. For this reason, we can argue that “the sexual instinct of itself could not

3 Elisabeth Meier Tetlow and Louis Muylry Tetlow, Partners in service — Toward a biblical theology of
Christian marriage, university press of America, New York, 1983, p. 3.

Ycft. Josef, Kohler, On the prehistory of marriage: Totemism, Group Marriage, and Mother Right. Translated
from the German by R.H. Barnes and Ruth Barnes, Edited and with an Introduction by R.H. Barnes, University
of Chicago Press, Chicago and London, 1975, p.93; Johann Richard Mucke, Horde und Familie in ihrer
urgeschichtlichen Entwicklung: Eine neue Theories auf statischer Grundlage, Enke, Stuttgart, 1895, pp.113ff.
Mucke for instance opined that marriage came about automatically. Due to certain psychological laws marriage
had to be monogamous and, indeed, it had to be sibling marriage. It was a predetermined arrangement of nature
that the brother automatically marry the sister. This doubtless requires us to assume that boys and girls were born
in regular alternation. Kidnapping disrupted this pleasant order of things. A woman was abducted, but for use as
slave labour and by no means for sexual purposes.

3¢, Edward Westermarck, A Short history of marriage, Humanities Press, New York, 1968. P.2. Westermarck
thought that the origin of marriage might most probably develop out of what he termed “primeval habit”. This
theory observed that in the primitive times, it was the habit for a man and a woman (or several women) to live
together, to have sexual relations with one another, and to rear their offspring in common, the man being the
protector and supporter of his family and the woman or women being his helpmate(s) and the nurse(s) of their
children. See also Willstine Goodsell, A history of marriage and the family (rev. Ed.), The Macmillan company,
New York, 1974 pp.2-3: According to Goodsell, the biological meaning of marriage among the prehistoric
human proposes that the word has reference to a union of male and female which does not cease with the act of
procreation but persists after the birth of offspring until the young are capable of supplying their own essential
needs. This conclusion was drawn after observing the instinct behaviour among some animals and birds. To him
the ability of birds to exhibit excellent example of parental care and affection indicates some resemblance of
what might probably persisted among the prehistoric human beings. This habit is also traceable in many other
species of the animal kingdom. This means that the idea of the early human marriage affairs was conducted after
the pattern existing among some animals and birds. In other words, the sexual arrangement of the primitive man
is judged from the conduct of the members of the animal kingdom the nearest to man in physical organisation.
The early writers saw the relationship between these animals and birds to prove their theories that marriage
might have also existed in the human sphere. In fact, this “comparison” became necessary due to the evolution
theory developed especially by Darwin. Westermarck and Goodsell were of the opinion that marriage might
have existed in a certain form among our ancestors. See also, F.X. Kaufmann, ,,Die Ehe in
sozialanthropologischer Sicht®, in: F. Bockle (Hrsg.), Das Naturrecht im Disput, Dusseldorf 1966, 15-60.

16 peter Sarpong, Ghana in Retrospect: Some Aspects of Ghanaian Culture: Ghana Publishing Corporation,
Accra, 1974, p.77 According to him, a critical looks at the male and female organs simply reveals that those of
the one are designed to be used with those of the other sex. Unlike other faculties such as the eye and the heart
which may be employed exclusively for one’s own benefit, they have altruistic utility.
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have brought about permanent relationships between male and female”*’. This suggests that
the finding of mammalian mating as evidence of probable relationship between primitive
generations is inconclusive in the search for when and how marriage between the opposite
sexes as couple comes into existence.

From the above, we cannot affirm categorically that the results are favourable to the search
for appropriate answers to the marriage behaviour of the primitive man. The search is as we
already said is a Herculean task but finding probable solutions to these rhetoric statement and
question; and identifying the probable actual genesis or the taproot of the human marriage®® in
the primitive history is comparatively interesting for scholarship on human behaviour. As
such some scholars have come up with some other hypothetical theories®® to propose practical
answers to the investigation. Some of these theories, which we intend to discuss here, are
theories of promiscuity (also known as group marriage or sex communism), marriage by
capture, and marriage by purchase and pair marriage. Apparently, these theories are also
based on probability. It is evident that no absolute certainty can be arrived at as to man’s
earliest sexual activities. Therefore, whatever conclusions may be formed on this matter must
be purely hypothetical, and at best one hypothesis can only be declared to be more probable
than the other. Despite the above-mentioned difficulty, we cannot summarily suppose that in
the earliest phase of human society marriage did not exist in any form®. Even though, we
cannot apply the term marriage to every union existing between males and females, it is
equally wrong to consider the sexual union between the prehistoric males and females as
mating.

1.1. The theory of promiscuity.

One of the theories put forward as the origin of marriage among the primitive man constitutes
the theory of primitive promiscuity?*. The best proof of the reality of marriage according to

17 Cf. Goodsell, A history of marriage and the family, p.3.

18 Cf. Hans Giinther, Formen und Urgeschichte der Ehe: Die Formen der Ehe, Familie und Verwandtschaft und

die Fragen einer Urgeschichte der Ehe, (zweite Auflage ), J. Lehmanns Verlag, Miunchen/Berlin, 1941, p.18.

The “taproot of the human marriage” would mean the origin and the essence of marriage.

19 . _— . A
Some of the theories may or may not be convincing but they came as a result of careful analysis of primitive

symbols, folklore, ancient customs and institutions that were reminiscent among some races or tribes of today.

Moreover, some of the accounts were in reference to ancient writings for example in Herodotus and Strabo, and

novels such as Shakespeare and Chaucer.

0 Cf. Staniland Wake, The development of Marriage and Kinship, edited with an Introduction by Rodney

Needham, the university of Chicago Press, Chicago, London 1974 (originally published in 1889), p.14. See also

Margaret Cole, Marriage past and present, J.M Dent and Sons Ltd., 1939, p.13f. Cole maintains that man in the

age of cave dwelling, or the man who thousand of years previously made the first eoliths, there is really very

little evidence, as far as social practices such as marriage are concerned. We cannot therefore accept these

theories on the silver platter because the group activities of the cave man are not known, the primitive man has

ceased to exist and the records of this savage race are few, scrappy and most parts unreliable.

21 Cf. George W. Stocking Jnr., After Tylor, Athlone Press, London, 1996, p.32ff.
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this theory, commenced with a universal form of promiscuity, then continued as polygamous
and group marriage, and ended as monogamy. The theory proposes that the human race must
have originally lived in a state of promiscuity, where individual marriage did not exist. This
suggests that all the men in a horde or tribe had indiscriminate access to all the women, and
the children born of these unions belonged to the community at large. Explaining further, the
theory insisted that the possible principle was a group of males and females living together,
sharing labour, goods, and services, raising their children in common, and engaging in
promiscuous sex relations, so that every male in the group could have intercourse, at one time
or another, with every female in the group?. The theory also suggests that it is a condition in
which all the men of a group maintain relations and live indiscriminately with the women
irrespective of kinship, affinity and consanguinity?®. The logical conclusion to the theory will
then suggest that in primitive times there was less social order and women had no other
choice than to live in polyandrous situations. Moreover, it was also as it were, a disorientated
condition, in which all the men in the group as it were maintains relations and having
intercourse indiscriminately with all the women in the said group without considering
consanguinity, affinity and other close family relations.

Bachofen, the chief architect of this theory believed that the reality of marriage commenced
with a universal form of promiscuity, then continued as polygamous and group marriage, and
ended as monogamy. For that matter, according to him promiscuity was the very first
possibility of marriage among the primitives®. He argued that aboriginal men lived in hordes
like other gregarious animals and that complete promiscuity in sex relations prevailed such
that sexual intercourse became unrestricted such that the fatherhood of children was
undetermined. Invariably descent would have to be reckoned through females®.

According to Goodsell, the proponents of the theory came to that conclusion based on some
ancient authors and some modern travellers who described savages as being quite
promiscuous in sex relations. They have also justify the theory on the argument that some
surviving savage groups at present still have curious sexual practices, which may be
reminiscent of a period of complete promiscuity. Some practices for instance; sexual
hospitality (Eskimos), wife lending and giving a bride over to the priest or medicine man to be

%2 The chief architect of this theory is J.J. Bachofen in his book Das Mutterrecht, (The mother’s right) Benno
Schwabe, Basel, 1962 (originally pub. 1861). Some of his prominent disciples are J.F. McLennan, Studies in
Ancient History, Primitive Marriage, Macmillan, London 1886, p.87ff; Lewis H. Morgan, Ancient Society,
Belknap Press, Cambridge, Mass., 1964; John Lubbock, The origin of civilisation and the Primitive Condition of
man, Costetenoble, Jena, 1875.

% John A. Ryan, “History of Marriage”, in: The Catholic Encyclopadia, vol. IX , Transcribed by Ginny
Hoffman, http://www.newadvent.org/cathen/09693a.htm (accessed: 02 May, 2004).

ey, Goodsell, A history of marriage and the family, p.5; Claude Masset, “Prehistory of the Family”, in André
Burguiere et al.(ed.), A history of the Family. vol. I, Distant worlds, Ancients worlds, Polity Press, Cambridge,
UK, 1996 p.72ff; Walter Kasper, Theology of Christian marriage, pp.5-6. See the various discussions on the
Mutterrecht: Das Mutterrecht von Johann Jakob Bachofen in der Diskussion, H.J. Heinrichs (Hrsg.), Qumran im
Campus verl., Frankfurt/Main, 1987.

® Goodsell, A history of marriage and the family, p.5.
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deflowered (especially during religious rituals among the Murngin of Australia) before
entering her husband’s house were thought of as evidence of promiscuity in sexual relations®.
They also argued from the geological records point of view that since our ancestors were only
naked hunters living in-group with the opposite sex, therefore the only possible union, which
might have existed, was unrestricted freelance sex with anybody in the group?’.

The above theory has generated a lot of debates among scholars who have given
counterarguments to suggest that the genesis of marriage cannot be traced to the promiscuity
theory. Westermarck rejecting the theory states: “After examining in details all the cases
which are known to me of people said to live in the state of promiscuity, | have arrived at the
conclusion that it would be difficult to find a more untrustworthy collection of statements.
Some of them are simply misrepresentations of theorists in which sexual laxity, frequency of
separation, polyandry, group-marriage or something like it, or absence of a marriage
ceremony or a word for ‘to marry’ or of a marriage union similar to our own, is confounded
with promiscuity. Others are based upon indefinite evidence, which may be interpreted in one
way or the other, or on information proved to be inaccurate. And not a single statement can be
said to be authoritative or even to make the existence of promiscuity at all probable in any
case. That no known savage people nowadays are, or recently were, living in such a state is
quite obvious; and this greatly discredits the supposition that promiscuity prevailed among
any of the peoples mentioned by classical or medieval writers in their summary and vague
accounts”?. Cole also maintains “the theory of an original state of promiscuity, a sort of
glorious state of things where any man cohabited with any woman at will within, as it were,
the twelve-miles, and any resultant children were put into a common stock if not a common
stock-pot, has now ceased to be respectable”?’.

Accordingly, the unrestricted sexual relations suggested by the theory appear to legitimate the
fact that there was total lack of customs and laws to control and regulate the sexual behaviour
of prehistoric humans. We can therefore deduce that taboos safeguarding and controlling
sexual behaviour on marriage were totally absent. Moreover, the theory suggests that the
primitive man had no sense of jealousy in marriage and it was impossible for the cave men to
ascend the throne of decency and unity in marriage. However, it can be argued that the idea of
belonging to the opposite sex exclusively is a natural human trait including the primitive
human beings too.

If the advocates of promiscuity theory took samples from the researches into the remains of
the primitive races, for instance, the Aryan and Pygmies tribes, as having no particular
marriage customs, do not prove the point even if these tribes certainly lost something that

% C.f. Victor J. Pospishil, Eastern Catholic Marriage Law according to the Code of Canons of the Eastern
Churches, Saint Maron Publications, Brooklyn, NY, 1991, p.156; Albert Ellis, Group Marriage: A Possible
Alternative? p.170ff.

%" Ryan, History of marriage, loc. cit.

28 \Westermarck, A Short history of marriage, p. 7f.

# Cf. Cole, Marriage, p. 10f.
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their ancestors possessed in the past®*. We may rather say that the promiscuity theory
suggested the most libidinous forms of sexuality as developed in civilisation, but nothing of
this kind may have occurred with brutes, and could not have been the case with primitive
man, for physiological reasons. Men would rather have probably in primeval times lived
either as polygamists or temporarily as monogamists and as such their sexual habits might not
have been promiscuous judging that they would have been policed more by the innate
propensity that persons closely related by blood may not form sexual alliances.

Moreover, the inferences from such social customs as the tracing of descent through the
mother, religious prostitution, daughter and wife lending, unrestrained sexual mating,
communal ownership of property; none of these conditions can be proved to have been
universal at any stage of human development starting from the prehistoric man®'. These
conditions can be explained in present time more easily and more naturally on other grounds
than on the assumption of promiscuity as generally accepted behaviour of the ancient race.*
Thus this general proclamation of the universality of promiscuity in human sexual behaviour
is now shown and found to a construction based on liberal presuppositions, over-
simplification at worst fanciful and sometimes absurd invention®*, which is in direct
opposition to the modern analytical method of historical theories.

Finally, there is, in fact nothing in the present experience of humankind to militate the view
that sexual habit of man has indeed passed through a stage of sexual promiscuity, although the
phenomenal phases of marriage are varied and sometimes of an eccentric character. We
should by now be convinced that the origin of marriage could not probably have originated
from promiscuity.

1.2 “Theory of machoism”, as the probable origin of marriage®*
Our study of the notions and evolution of marriage among the primitive races would be

incomplete without reference to the practices of crude coercion, which some scholars believed
was the primary mode of obtaining wife among the primitive races. The main protagonist of

%0 Cf. Westermarck, A Short history of marriage, p. 9.

%1 Cf. Pospishil, Eastern Catholic Marriage Law, p.154.

%2 Cf. Ryan, History of marriage, loc. cit.

% Cf. Kasper, Theology of Christian Marriage, p.5f; J. Beattie, Other Cultures: Aims, Methods and
Achievements in Social Anthropology, Routledge and Kegan Paul, London, 1964, p.6f; J. Hevi, Cultural Values
and the Family, p.35.

# Webster’s New Encyclopaedic Dictionary, revised edition, Kénemann Verlag, Cologne, 1995, defines macho
as “aggressively virile” that is to show masculinity. The Theory of machoism is therefore a phrase coined to
denote forceful marriages. Some people believed that marriage by capture or force goes back to primitive culture
when tribal groups were hostile to each other. Consummation took place as the groom captured a desirable
woman in the process of conquering and pillaging a rival tribe.
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this field was McLennan®. The theory presupposed that sexual union originated in marriage
by captures, that is, raids by fierce males upon the females of other tribes® by force or theft.
This might suggest that the first marriage took place when a primitive man in a cave, the first
ever home of the pre-historic man, went into another cave and carried a woman off to be his
mate or wife.

The vindication of the theory according to McLennan is that courtship was insignificant in the
desire for marriage among the primitive race. Therefore, marriage by capture could not escape
the social organisation of the primitive man. He made a famous statement to vindicate his
proposal that capture was the original form of obtaining wife among the primitives: “We can
now say we found the capture of women very extensively practised; and there can be no doubt
that in most of the cases cited, the women captured were kept to be used as wives. In a
number of well-marked cases we have found a system of capture- in the case of the Caribbean
tribes of America, a system so general, that the women of a tribe were commonly not only of
the same tribe with the men, but did not speak the same language”®’. The reaction to this
statement would mean total anarchy prevailed among the savages. They had no sense of
peaceful co-existence, which implies they were hostile to each other. They might have no
ideas about how things are achieved through peaceful and rightful means. Their achievement
models were functioned on machoism which in matters of marriage is the brute form of
living.

Ryan, seconding the theory of marriage by capture as the probable original form of getting a
wife among the primitive race came with little variation to it. He explains that, marriage by
capture or force seems to have been regarded as means of getting a wife, rather than the
formation of marriage union itself®. It is not clear what he meant by “getting a wife” without
involving oneself in a marriage relation. We may project that he seemed to say that “getting
wife” is simply to satisfy the sexual desire and most probably to have offspring but intended
not to be a permanent relationship. In our opinion, “getting a wife” is the same as forming a
marriage union. Getting a wife is not just having “a cohabitational sex mate” instead to live in
the totality of life. For a wife or a husband is the resultant effect of a marriage. Wife could
only be obtained through marriage. If getting a wife is associated with a marriage by capture,
then the act by all standards is truly a marriage union.

% John F. McLennan, Primitive marriage an inquiry into the origin of the form of capture in marriage
ceremonies, edited and with an introduction by Peter Riviere, The university of Chicago Press, Chicago &
London, 1970, p.12f. He emphasised that there is ample reason to believe that tribes have continually engaged
themselves in warfare either on account of stolen women or with the object of stealing women. The conclusion
to be drawn: “wives were almost invariably fought for and were wedded at the sword-point”. In all these
instances marriage could not be divorced from brute-force. He came to this theory because of the symbolic
capture of women in many existing tribes and cultures. In the final analysis, the symbolic form of capture being
practised by some existing primitive tribes must so to say “in memory of the first marriages being brought about
in a warlike manner”. See also Wake, The development of Marriage and Kinship, pp 402ff).

% Cf. Cole, Marriage, p. 11.

" MacLennan, Primitive Marriage, an inquiry into the origin of the form of capture, pp.37-38.

% Cf. Ryan, History of marriage, loc. cit.
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Drawing together what has been stated about marriage by capture we might ask ourselves
perhaps if “our shaggy progenitors dragging their captured mates to their caves”® really
constituted a true marriage or just abduction. The rule of law that might have prevailed in
such a Utopia state would be “the survival of the fittest”. Concretely, let us pose few
questions. Did the primitive man have no idea about courtship? Were they ignorant of the
significant of courtship? Did nature when providing for reproduction and the survival of the
species by means of sexual urge ever intended that the action be accomplished only in
machoism?*® We cannot give satisfactory answers to the above; however, it is certain that the
cognitive aspect of marriage would have to make the individual and the spouse more sublime,
more truly living; and it is an instrument to create tender love, deeper understanding and
sensitivity to nobler aspects of life. If this assertion is mirrored in truth, how then could
“active force” in a union be termed marriage? The nobility to which marriage is supposed to
be of primal importance is therefore sentence to the gaol of machoism. In such situation the
necessary preparations need for a better life in marriage, may be totally lacking, thereby,
denying the marriage the mutual choice and affection that are essential elements of any licit
and valid union.

Naturally, marriage and sexual intercourse are sacred acts devoid of any brutality instead
marked with strict discipline. It is a noble engagement qualified by strict organisation among
all cultures. This noble and sublime institution has to endow the man and woman or women
with qualities becoming of human beings instead of being done in “machoistic” manner.

In spite of the unsophisticated nature of organisational structures among the primitives, it
would appear the so-called civilised man is not hedged about with more marriage and mating
regulations than their primitive counterpart.* Therefore, the practice of “active-forced
marriage” could not have been the overall practice among the primitives. The early race might
have rather been preoccupied looking for the essential commodities, food, which was their
“live-saver” apparatus, rather than waging wars to capture women for wives.

On the other hand, the theory seem to be appealing and convincing because history tells us
that there were instances in the olden days whereby women were captured in war and forced
to become wives of their captors. Whatever argument we may put up the act “appears to be no
well-established instance of a primitive tribe with whom wife capture has been the regular and
habitual method of securing wives. No people could afford to sanction brute force as the
recognised means of getting mates. Such a tribe, if it existed, would be involved in constant
warfare within or outside its own community”*2. It must be admitted, the symbolic bride
seizure or capture of wives is found to be continued in many primitive cultures presumably

¥ Ray E. Baber, Marriage and the family, 2" edition, McGraw-Hill Book Company, Inc., New York, 1953,
p.48.

“0 Cf. Ibid.

1 Cf. Ibid.

*2 Goodsell, A history of marriage and the family, p.23.
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after the reality had ceased, however, this could not be said of other instances to be a universal
practice. All the same, the primitive man had the sense of neighbourliness and might have
respected their mating principles, which was the pivot of their every experience. From the
evaluation above, “it is difficult to see how marriage as a social institution could have
developed out of the capture of women”*. Therefore, machoism or kidnapping cannot be a
laid down norm by which our ancestors obtained their wives. The system could have been an
exceptional case in some groups but not as the bedrock of the world behaviour of all the
primitive societies.

1.3 Woman purchasing as mode of obtaining wife

We have seen that the theory of promiscuity could not be a trusted probable indicator of the
genesis of marriage among the primitive cultures. Since the above theory lacks credibility,
scholars have come out with another theory. This probable theory is called “marriage by
purchase theory”. Marriage by purchase is considered to be probably the reasonable mode of
obtaining a wife among the primitives because “the most widespread method of obtaining
wives among the primitive tribes at present is purchase marriage”**. The theory suggests that
when the males of a group realised that the men of another group were willing to barter for
women instead of fighting for them, they began to trade in their daughters. Women were
therefore regarded merely as an article of exchange or sale. According to this theory, marriage
is seen as an object of trade and it is a matter of “give and take”.

However, the purchase should be understood under this circumstance as different from the
everyday usage, which “presupposes an impersonal market where a person with the right
amount of money can buy anybody he wishes. This is not the case, for it would mean that
anybody who buys a wife can thereby sell her to any other person of his choice and at any
price satisfactory to the buyer and the seller”*. The purchase does not give the man the
guarantee to market the woman as if she were a good to be sold at will. There is no question
of commercialisation of the woman even if cohabitation becomes impossible. The marriage
by purchase rather denotes the giving of a bride price by the man to the woman’s family or
clan. In some primitive societies it could take the form of exchanging gifts among the

“* Ralph Linton, The study of man, an introduction, Appleton — century Crofts, 1964, p.180.

“ Goodsell, A history of marriage and the family, p.23. See also Roger M. Keesing, Cultural Anthropology, a
contemporary Perspective, Holt, Rinehart and Winston, New York, Chicago, London, Sydney, 1976, p.277.
According to some studies, the marriage by purchase probably evolved from marriage by force. The bride was
first stolen, and later compensation was provided to her family or tribe to escape their vengeance.

*® Ebenezer Osei-Kofi, Marriage and the family, A study of social change in Ghana, Monograph from the
department of sociology, university of Gothenburg, January 1974, no. 5:1; Similar idea was expressed by
Goodsell that “probably the almost universal custom of purchase marriage should not be regarded as a
degradation of the woman according to primitive standards. Her purchase in marriage does not involve the right
to re-sell her as a mere chattel”.
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families. Another variation of marriage by purchase is as marriage by service. This was a
method of paying for a wife with labour when the bride price was too difficult to amass*.

From the above contribution to the topic, could we say that this was the first and the original
form of getting a wife among the primitives? It is very difficult to say if this was the unique
and original form of getting a wife even though the practice is dominant in many modern
societies including Ghana. Furthermore, this method might probably not be an original form
of securing a mate because this would imply a higher degree of social and economic
development than was reached by primitive peoples among whom the property sense is
rudimentary®’.

The practice might be a later development in the course of history when the property
consciousness became the aspect of valuing things. Moreover, it is very difficult to accept this
theory despite it is an ancient practice and still taking hold in many societies but we cannot
with certitude hold on to this theory as the original form of getting a wife. It seems to lack the
role of mutual attraction and affection, which must characterise any marriage. According to
Goodsell, Westermarck believes that at the beginning of human history, marriage was
grounded in the mutual attraction and consent of the parties*®. According to him, if we
compare the behaviour of some animals and birds to the behaviour of man, it is reasonable to
say that mutual attraction and affection could have been the original form of securing a mate.
This idea also clarifies the point that in primitive times, there might be a considerable degree
of freedom of choice allowed to the woman but “with rare exceptions, the male among the
rudest peoples appears as the wooer. The female, less dominated by sexual passion, must be

courted; and thus, she plays a prominent role in sexual selection”*°.

In the similar vein, marriage among the primitives could not be refined as we have it today yet
mutual love and attraction might have reflected the mode of obtaining wife among the
primitives. A few examples from stories, legends and myths that have come down to us from
ages past emphasis love, attraction and mutual affection as exercise their influence on
marriage. It will be ungracious to conclude that our ancestors had no idea of mutual love and
affection. Courtship in one form or another might certainly play a very important role in the
history of obtaining wives among the rudest people before civilisation. We might also add that
the so-called “civilised institution of marriage” of today, is nourished by the faint ideas we
have about the rudimentary customs and regulations of the primitive institutions.

“® Goodsell, A history of marriage and the family, p.24.
4" Cf. Goodsell, A history of marriage and the family, p.19.
“® Goodsell, A history of marriage and the family, p.19.
*° Goodsell, A history of marriage and the family, p.19f.
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1.4 Theory of Pair marriages

The final theory to be considered states that marriage could be traced to something else other
than the above discussed theories. The present theory suggests that the origin of marriage
might have originated in “pair marriages”, that is the pairing of one man and one woman in
time. In other words, the original form of sexual union among the early races was the pair
marriage — the union of one man and one woman for a period more or less transitory®. We
may call this type of marriage “transitional monogamy”> or quasi-monogamous
relationship®. The theory originated among scholars such as Starcke, Westermarck and

Taylor among others, as an alternative to the polyandrous and promiscuous unions.

The arguments in favour of this theory could be summarised in the followings words: The
first argument is based on animal experience. It was observed that pair marriage is
occasionally found among beasts of prey. For example, some species of baboons and man-like
ape, whose organs and nervous systems closely resemble those of the human beings, pairing
is the usual order. This means, they appear to be rigidly monogamous though living in a
group. It is also observable that if one male in the group tries to seize the female of another,
others in the group will punish the intruder with beating and biting. So one would probable be
safe to regard pair marriage in human race to be the outcome of animal experience. In the
same way some birds, for instance, the hawk, possesses excellent example of fidelity to a
single partner. Some of these birds are believed to pair for life*.

Once again, the argument above should cast our mind back to confirm our earlier propositions
on promiscuity theory. It is obvious that the strong feeling of jealousy rooted in the natures of
men and beasts alike seems to make and defeat the theory of absolute promiscuity.
Westermarck was therefore of the opinion that monogamy rested on male jealousy. The
“jealousy theory” could probably not allow promiscuous behaviour to prevail among the
group; hence pair marriage is more suitable and accepted. These arguments show that the
conception of monogamic marriage for the whole life of the united pair arose very early from
the instinct of races in the course of evolution, though the strict observance of monogamy
may have rarely been general in all tribes. From this we may conclude that, polygamous
instinct is not general among animals. Such a passion would tend to produce a modified form
of monogamic family, even though such unions were probably transitory in character®*.

%0 Cf. Goodsell, A history of marriage and the family, p. 7. See also John Ryan, History of Marriage, loc. cit. He
points out: “The researches of several recent writers, notably those of Starcke and Westermarck, confirming in
part and further developing the earlier conclusions of Darwin and Spencer, have established a probability that
marriage or pair between one man and one woman, though the union be often transitory and the rule frequently
violated, is the typical form of sexual union from the infancy of the human race”.
*! The transitional monogamy may refer to the temporary union by which a man and woman live together until
their newborn child is weaned and then the union is broken for each of them to seek a new partner.
°2 Cf. Kohler, Prehistory of marriage, p.83.
:j C.f. Westermarck, A short history of marriage, p. 18.

Ibid.

20



It is also argued that pair marriage is plausible because the views held by some writers that
promiscuous and polygamous forms of marriage might have preceded monogamy, is
untenable since those situations seem to be the outcome of a more advanced social and
industrial organisation than primitive man could have developed. Polygamous situation would
have set some standards, which the primitive man could not have embraced because it is more
of an investment, an economic speculation that is above the reach of the primitive man.

In this view, polygamy came to be identified with marriage only at the time of desiring to
acquire property, large progeny and prestige. It also arose through the labour potentiality of
women. If it persists at all then it might be forced upon the early human race through the
scarcity of males. The reason being that an age dominated by hunting and fighting, men died
in chase and the combat give rise to many widows who must be taken care of. On the whole,
polygamy according to the study about the human race is the luxury of the prosperous and it
stands for property-ownership. Therefore, the poor man is bound to practise monogamy®.
Another argument put forward to boost the theory to be more likely states that, for the
majority of mankind pair marriage must, perforce, have been the only form of union at all
possible, owning to the fact that in most societies the male and female birth rate is more or
less equal®®. In this case, if polygamy is the natural order then we may say that some gets
more and others remaining celibates. Polygamy might not have been the normal condition
since it would have condemned the poor and a part of the male population to involuntary
celibacy.

However, Briffault believes that pair or individual marriage did not exist. Men are not
naturally monogamous because the overwhelming majority of human societies either are
polygamous or were polygamous prior to cultural homogenisation in recent years. The
individuals are mildly polygamous, having evolved in a system in which one man maintains a
harem. Men in an effort to keep track of their offspring enforce monogamy. It has progressed
steadily from the loose and promiscuous mating of the herd that eventually culminated in the
realisation of pair mating, the union of one man and woman. Pair marriage came to the scene
due to poverty which characterised the life of the primitive man prevailed upon him to marry
one woman because for a man to marry two or more he must at this rudimentary stage be
successful in looking for food especially in hunting to maintain the household. For that
matter, Briffault maintains that monogamy was rather uncommon and polygamy the
alternative was rather general among the primitive man. He further argues that monogamy
came to the scene only at the point of property awareness when man wished to be certain of
the descent of his children, the future heirs of his property®".

% Cf. Walter M. Gallichan, Women under polygamy, AMS Press, New York 1974, pp.21-23.

*® Goodsell, A history of marriage and the family, p.7.

> Cf. Robert Briffault, A study of the origins of sentiments and institutions, vol. I, Johnson Reprint Coporation,
New York, London, 1969, pp.740ff.
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In fact, as we continue to say it is difficult to ascertain the development of marriage among
the primitive, for instance, there might even probably be different modes of obtaining wife
among the ancient races unknown to later generations. There might even be mother-son,
daughter-father, brother-sister or the type which Morgan described as conjugal system being
organised in such a way that one-quarter of all the males from one tribe are united in marriage
with one-quarter of all the females of the other tribes®®. Monogamy is therefore highly
probably a modern idea and residue of group marriage. Since polygamy is almost universally
traceable in every tribe, we may probable say it was the common practice of obtaining wife
until some societies abandon it and assume monogamous patterns.

The reason we are more sceptical about other theories stem from the fact that no legitimate
basis can be given to the viewpoint of those rejecting “pair or individual marriage” as more
probable. Pair marriage theory raises the point that the original form of sexual mating might
be monogamous because experience and history of research are certain that the human
individuals want to have a lifelong individual relationship, which is natural to his kind and for
the sake of the offspring. Monogamy seems to be the yardstick that measures the sexual
influence of the primitive man. It contributes to a delicacy of sentiment, a refinement of moral
character of the primitive man, which is utterly impossible in other theories tackled. However,
it is of course difficult to say anything conclusive about these extremely difficult things. Since
at this stage social system is not so much developed so that social decision could be effective
and binding but we can as well conclude that pair marriage i.e. the pairing of one man and one
woman though the union may be transitory, divorce permitted and the norms of monogamy
frequently violated, might have been the genesis of marriage from the infancy of the human
race® because in cases where pair marriage does not cognitively prevail there are evidences
that it once did exist and has been superseded by a laxer form of marriage®®. Researches have
also revealed that it is rather a higher form of marriage that has constantly deteriorated to a
lower form®!. However, we cannot with certainty conclude that it was the universal practice
and the root of the origin of marriage among the primitive generation.

%8 Cf. Lewis Henry Morgan, Ancient society or Researches in the lines of human progress from savagery through
barbarism to civilisation, edited with introduction and annotations by Eleanor Burke Leacock, the world
Publishing company, Cleveland, New York, 1969, p.52.

% Cf. Pospishil, Eastern Catholic Marriage Law, p.155.

% Cf. ibid.

® Ibid.
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1.5 Primitive race and marriage preparation

We cannot close this section without acknowledging that throughout the history of humankind
many different answers have been provided by various cultures and societies as to the
question of the origin, content and meaning of marriage®. Yet it is not easy at all to identity
the exact form and origin of getting wives among the first ever human beings to settle on
earth, because the institutions of the primitive man are not very clear to us and most of the
materials gathered from the surviving primitive tribes are tainted with exaggerations and
modernity. The obscurity that characterised the exact origin and form of marriage had given a
lacuna to many researchers to think that marriage was a later development in the history of
humankind. But as Kasper observed: “it would, however, be wrong to think of the modern
understanding of marriage as a partnership as the norm, and to overlook the fact that married
and family life have been regarded until only very recently in history in the context of the
tribe, clan or extended family.”®® The net result of all this interesting compendiums of
establishing the actual origin and form of marriage has been painful in that no realistic
answers could be arrived at. The theories put forward landed on the sphere of probability.
The reason for the problem arises because there are no writing records left behind by the
primitive man as criteria for us to access their institutions and customs. As we have already
pointed out, in the face of these conflicting views of the origin and development of marriage
among the human race we can only be satisfied with the fact that “no one theory has been

satisfactorily established”®.

The difficulties met in these theories might inevitably lead many sociologists; anthropologists
and even canonists totally to avoid pondering on the possibility of the question on pre-
marriage preparations in the primitive times. Certainly, we never heard of any concrete
methodological means of preparation for marriage either remote or proximate in the life of the
millennial man. We may therefore pose the question: was there any real and meaningful pre-
marriage preparation among the primitives in their quest for marriage? This is a difficult
question to answer because the theories we have examined give us no clues that there were
proper co-ordinated steps taken in that direction of getting a wife in the life and day-to-day
activities of prehistoric man. Marriage could be haphazardly employed with no real pre-
marriage preparations. In the marriage by force, for example, there seemed to be a total lack
of a humanly way of engaging the opposite sex. Women were captured in war only to be

82 Cf. Kasper, Theology of Christian Marriage p.5. See also the survey in H. Schelsky, Soziologie der Sexualitét.
Uber die Beziehungen zwischen Geschlecht, Moral und Gesellschaft (Hamburg, 1955); F.X. Kaufmann, “Die
Ehe in sozialanthropologischer Sicht,” Das Naturrecht im Disput, ed. F. Béckle (Dusseldorf, 1966) pp. 15-60; J.
F. Thiel, “The Institution of Marriage: An Anthropological Perspective,” Concilium 5 (1970), pp. 13-24; D.
Claessens, “Institution Ehe in einer sich wandelnden Gesellschaft. Soziologische und anthropologische
Aspekte,” Ehe und Ehescheidung, (Munich, 1972) pp. 75-83.

®3Kasper, Theology of Christian Marriage, p.5.

% Goodsell, A history of marriage and the family, p.8.
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found in a strange home without prior knowledge of their destination and fate. For this reason,
marriage might only be for the extinction of sexual desires or sexual thirst and the procreation
of future generations to protect property rights. Though it is constantly repeated that there is
no special golden key for us to open the gates of the primitive man’s records to see exactly
how things happened, yet there might be some sort of rudimentary ways of preparing for a
better future in their marriage life. The importance of this conclusion is based on the fact that
man and his institutions were not born in the world as a finished product®. Hence we can
argue with more probability that the existence of pre-marriage preparations evidenced in some
traditional societies of today might be reminiscent of what might have existed among the
primitive men.

Granting that marriage by force or capture was the origin of getting a mate, then we could as
well say that since a man from cave A planned to attack cave B for a woman as a mating
partner, it is an indication of an “innate concealed readiness” on the part of the man to do all
things possible to let the woman stay with him to become the mother of his subsequent
offspring. He might be aware of his duties for example as the potential breadwinner in the
home. To say it differently, the foremost duty of the primitive man would probably be to
protect the family against external aggression, and searching for food in order to feed the
family. This may be far from our modern understanding of pre-marriage preparation with its
sophisticated means of accomplishing it. What we know about marriage preparations today
would certainly have its miniature form among the primitive peoples.

2. Scriptural notions of Marriage

In the preceding pages we have tried to find out how marriage originated using different
anthropological theories given to us by the authorities from the field. Our next discussion in
this chapter is to find out, or put the study of marriage preparation in the biblical and
theological context and backgrounds. We can trace the institution of marriage from a time
when Israel hardly differed from her neighbours down to the momentous connection made in
the gospels in which Christ restored marriage to its original divine position; and in the letter to
the Ephesians between marital love and Christ’s self-sacrificing love and care for the
Church®. However, there are no concrete teachings about marriage readily available in the
Scriptures. In spite of the above assertion, the central verses of the creation accounts bring to
our attention the greatness and dignity of man. Speaking in collective terminology, the

8 Cf. Charles B. Paris, Marriage in XVIIth century Catholicism. The origins of a religious mentality: the
teaching of “L"Ecole francaise” (1660-1660), Desclée & Cie, Tournai, 1975, p.1.

% Cf. Jared Wicks, “Marriage: Historical and Theological overview” in, The Sacraments, edited by Michael
Taylor, Alba House, New York, 1981, p.183.
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creation narrative underscores, most emphatically, the worthiness and dignity of humankind.
Nonetheless, the accounts did not mention anything about the sexual roles and the readiness
of both to accept each other in their future role as husband and wife. The description of the
relationship is geared towards the understanding of these persons more as a biological pair
and not as a social partnership, that is, husband and wife®’.

Moreover, the statements about marriage in the OT never understood the relationship
between man and woman with the instrumental significance of equality; rather its meaning is
always presented within the framework of patriarchal values and social structures.® It had
more to do with economic necessity and the procreation of children. In other words, marriage
was fundamentally a vehicle for his clan’s continuance and heritage®. It was regarded as a
social apparatus needed for the maintenance and continuation of families and there were no
definite laws binding the formation of the union’. Additionally, love as an instrumental
binding force in marital relationship may have come to flourish at a later stage, but it was not
according to the OT, a prerequisite for marriage. The subordination of women occupied the
central point, which stretches its branches into the NT.

The whole of the Biblical instructions of marriage seem to maintain the status quo on male
dominance. The authors of most of the OT and NT rather made great efforts to participate in
the regulation of marriage with the intention of giving more favourable instructions but we
would find out if those instructions were good enough, putting man and woman on the same
scale.

2.1  Marriage and the Old Testament

2.1.1. “Taken” a wife

If we open the pages of the OT looking for the understanding, the instructions and the
necessary procedures necessary for the preparations of marriage, it would surprise us to
realise that even the word marriage has never been used. The lack of the word marriage would

87 cf. E. Schissler Fiorenza, “Marriage* in P. 1., Odozor (ed.), Sexuality, Marriage and Family, Readings in the
Catholic Tradition, University of Notre Dame Press, Notre Dame, Indiana, 2001p.314. See also James Grantham
Turner, ONE FLESH Paradisal Marriage and sexual Relations in the Age of Milton, Clarendon Press, Oxford
1987, p13-14; Phyllis Bird, “Male and female He created them: Gen. 1, 27b in the context of the Priestly account
of creation”, Harvard theological Review 74 (1981) p.155; Axel-lvar Berglung, “the biblical concepts of
man/woman relations”, in T.D. Verryn (ed.), Church and Marriage in Modern Africa, Zenith Printers,
Johannesburg, 2001, (1975), p.13.

% C.f. Eugene Hillman, Polygamy Reconsidered African plural marriage and the Christian Churches, Orbis
Books, Maryknoll, N.Y., p.145. See also Waldemar. Molinski, Theologie der Ehe in der Gegenwart, Paul
Pattloch Verlag, Aschaffenburg, 1976, pp.13-14.

% Cf. William J. Bausch, A new look at the sacraments, revised edition, Twenty-Third Publications Mystic
Connecticut, 1992, p.214.

" Cf. Walter Gross und Gerfried W. Hunold, ,,Die Ehe im Spiegel biblischer und kulturgeschichtlicher
Uberlieferungen®, ThQ 167 (1987), pp.82-83.
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immediately tell us that the Jews may have known no marriage or wedding as we have it
now’’. In place of the two people marrying as the cases may be we only come across some
terminologies, which represent the fact that man and woman come into contact at least for
purpose. For instance, phrases like “a man takes woman”; this man is the owner of this
woman'?, are the only words we meet. In some case, it is not this man taking a woman but
that a girl’s father has “given” his daughter to a particular man (Cf. Dtn.22, 16). In other
places, the woman is not “taken” nor “given” but captured to become a wife’®. Purchase-
marriage may have also come to flourish as the custom and parents were allowed to sell their
daughters as wives, concubines or maid-servants (Gen.29) and the price paid for a wife in the
time of Hosea was fifteen pieces of silver and a homer and a lethech of barley (Hosea 3:2).
Even though the word marriage did not come into play in the OT, there is no doubt that the
terminologies such as “taken” or “given,” reflect a relationship between man and woman in a
much deeper level outside biological ties. However the above terminologies depict
polarisation. The means of carrying out such terminologies quite clearly show that it was only
one-sided. It was a contradiction of a true marriage because in the relation the woman has
only a passive voice and she is subjected to the man as her lord.

In spite of the contradiction, it is important to understand that before a man takes or is given a
wife, he must satisfy a certain preparatory condition; that is, paying the marriage price to the
girl’s father. This condition was highly regulated by the customary law (Cf.Ex.22, 16; Dt.22,
29). Sometimes, it would be in place to say that the marriage price is seen as a means of
enriching the father of the woman but also as the payment for damages caused to the family of
the girl because the family has lost a workforce in the person of the young girl. In some cases,
the father of the bride can demand work from the man as substitute for money if the man is
too poor to pay; or, in some cases the father of the girl demands that the boy shows a sign of
bravery as we see in 1Sam 18, 25 in which King Saul demands the foreskins of one hundred
Philistines from David before his daughter Michal would be given him in a marriage’. Here,

™' Cf. Hans Walter Wolff, Anthropologie des Alten Testaments, Kaiser, Giitersloher 1994, p.243.

"2 Cf. Sabine Demel, Kirchliche Trauung- unerlassliche Pflicht fiir die Ehe des katholischen Christen?, Verlag
W. Kohlhammer, Stuttgart Berlin K6In,1993, p.14.

" In the OT when Israelites fought the midianites, all the virgin women were considered the spoils of war along
with the livestock and precious metal captured (cf. Num. 31:35). In the same way, the book of judges cited an
incident of wife capture. In chapters 19-21, a Levite from Ephraim travelled to Bethlehem to bring his concubine
back home. On his journey back, he decided to spend the night in Gibeah of Benjamin. But unfortunately some
men of Gibeah gang-raped and killed the woman. When the other tribes of Israel demanded for the culprit for
punishment, Benjamin refused leading to war. Accordingly 600 men of Benjamin we are told, survived the
ensuing battles. But the other tribes of Israel suffered remorse over the almost total destruction of Benjamin,
decided to see the tribe restored. Despite this, the tribes of Israel vowed not to allow their daughters to enter into
marriage with the house of Benjamin. But the Israelites were able to obtain wives from Jabesh-gilead for 400
men leaving 200 men. The men of Benjamin were advised to hide outside the city of Shiloh because the
inhabitants of Shiloh were about to celebrate a feast and the young women would be dancing outside the city. In
the process, each of the 200 men captured one of the women of Shiloh as a wife. Compare Stephen Grunlan and
Marvin Mayers, Cultural Anthropology, A Christian perspective, Zondervan Publishing House, Michigan, 1980,
p.160.

* Cf. Wolff, Anthropologie des Alten Testaments, p.244.
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it is very difficult to substantiate the nature of the contract. The state and the religious rites
were also totally absent. It was private negotiations, which in some way ordered to have
legitimacy through the presence of witnesses. The negotiations prior to the “given” were done
independent of the couple themselves. Sometimes they only meet for the first time after
everything was set for them to begin their marriage life. They have to work after they have
been married to make their love grow as we can see from the example of Isaac and Rebecca
(cf.Gen.24, 67).

Now we may ask, does “taking or given” to be a wife carry any legal obligation from this
standpoint? We can answer this inquiry both in the affirmative and in the negative. . The
“given or the taking” might not be a communal activity but sometimes an agreement between
two families. However, the process could be understood from the domain of law, an action
that carries legal consequences at least according to the customary law, even if the mentioning
of a contract is a later development. In fact, the book of Tobit clearly gives us an idea that
before a marriage takes place a contract would have to be signed: “Then Raguel called his
daughter Sarah, and she came to him. He took her hand and gave her to Tobiah with the
words: ‘Take her according to the law. According to the decree written in the Book of Moses
she is your wife. Take her and bring her safely to your father. And may the God of heaven
grant both of you peace and prosperity’. He then called her mother and told her to bring a
scroll, so that he might draw up a marriage contract stating that he gave Sarah to Tobiah as his
wife according to the decree of the Mosaic Law. Her mother brought the scroll, and he drew
up the contract, to which they affixed their seals” (Tb.7:12-13). The above texts, the marriage
between Boas and Ruth (Ruth 1-4) and the marriage of Rebecca (Gen 24) are little available
information in the OT on the legal significance of marriage even though the texts did not
mention any prior arrangement”. It is also in place, now to say that in some situations
marriage is sealed with a special agreement between two groups of people. The only
difference between OT agreement and today’s contract is that the former was done mostly
orally before witnesses while today the law takes effect only if it is written.

The lack of the word *marriage’ would immediately tell us that the Jews may have known no
marriage or wedding as we have it now. However, there is no doubt that the OT phrases such
as “a man takes woman”, this man is the owner of this woman, and a girl’s father has “given”
his daughter to a particular man (Cf. Dtn.22, 16) or simply “Taken” or “given”, reflect a
relationship between man and woman in a much deeper level outside biological ties.

" Cf. Demel, Kirchliche Trauung, p.16.
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2.1.2 Love in the patriarchal marriage

What was the perception of love and equality between man and woman in the OT? Are these
essential particles of marriage seen as secondary matters in the relationship between man and
woman in the patriarchal age? No doubt, infertility and childlessness were regarded as great
calamities because one’s name would be blotted out of Israel. Although, fertility and
procreation were given high prominence in marriage, love was never regarded as purely a
secondary matter.

Anybody who reads the OT with genuine mind would agree with us that equality and love as
bedrocks of marriage were not secondary matters at all; rather they were salient values that
came with the creation of humankind in Genesis. The central position of the creation stories in
Genesis’ “one flesh”, alluded to the fact that love was never lacking or relegated to the
background. Furthermore, we know that Elkanah vehemently protested to his wife Hannah,
who complained bitterly for childlessness: “Am | not more to you than ten sons?’’ (1Sam1: 5-
8). Jacob in Gen.29: 20, instead of paying the normal marriage price for Rachel the daughter
of Laban, served his future father-in-law for seven years but considered those years as few
days because of the love he had for Rachel. It is also interesting to see how Raguel called his
wife Edna, "my love"(Tobit 7:15). In the same way Tobiah called his wife my love (Tobit 8,
4)

The wisdom books in various terms also show how love and equality are indispensable of
marriage and family life. For instance, the Song of Songs indicates the joy that surrounded
marriage and the expressing of love to the beloved. It also shows the wonder of two human
beings who decided to begin life as one. It describes the splendour of human love in the
context of a beautiful countryside. Great value is placed upon the virginal state of the beloved,
4:12; 8:8-10 and true love is expressed as unshakable fidelity 8:6-7: for love is strong as
death. In this way, the Song forms a healthy counterpart to the other OT tendencies to see the
function of marriage almost exclusively as the perpetuation of the clan and the nation.

Significantly, it extols not fertility, but human love, a love between partners. It thus forms an
idyllic commentary on what the oldest creation account in Genesis portrayed concerning the
relationship between man and woman. This relationship is not necessarily to be seen in the
fertility oriented concept of wife-husband relation®. Similarly, the importance of love and
woman were personified in Proverbs 1-5. These chapters openly use the language of love, for
example, urging the young man to address wisdom with the intimate term ‘my sister’ to wait
at her door, to keep away from other women, to share her life”’.

"®Cf. E. Schillebeeckx, Marriage. Human Reality and Saving Mystery, London, 1976, p.30.
" Cf. R. Murphy, “Wisdom and Eros in Proverbs 1-9”, in CBQ 50 (1988), 600-603; W. Mckane, Proverbs: A
new Approach, OTL: Philadelphia, Westminster 1970, p.94.
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The imagery of love also plays a significant role in the prophetic books. The motif of
Yahweh’s love and Israel’s love stands out clearly. This imagery of love stands out
significantly in Hosea and Jeremiah. In the view of these prophets love in Jeremiah 2:2 and in
Hosea chapters 1 and 3, has a very significant place, and the affection, which God always
avails to Israel, is to be transported to a wife-husband relationship. So the context of love in a
relationship is to go beyond the ordinary level of anticipating a punishment but to repair the
damage by a new beginning and seeking reconciliation. Therefore, the “obedient side of
love”’® means that each party returns to the other with the motif of attacking the enemies to
love from its roots.

From these prophets, especially Hosea, the key to understanding the use of the marriage
imagery is to bring into service of the covenant its proper content by enabling marriage
couples to understand and experience the reality of the heartbreak of infidelity and the love
that is engendered in the hope for reconciliation’®. Moreover, the love between lovers cannot
be one-sided; it must come from both directions of the relationships. Hosea was very steadfast
in the marriage for the love that he had for Gomer. He remained faithful to the marriage pact
and his love remains undaunted and unshakable. This positive behaviour insists on forming
moral and social conscience as the basis of marriage to educate the audience that love
demands a great sacrifice to remain on course as relation, symbolising the relation between
Yahweh and lIsrael. For that matter, the faithfulness displayed in Hosea challenges the
Israelites who made permanent separation on the account of adultery almost a legal
obligation.

It is true, as discussed above that marriage in OT was regulated by economic, social and
familial considerations at the expense of personal, romantic or religious considerations;® but
we can allude to the fact that “in Israel, too, the heavy stress on the family does not mean that
married love was put right in the background, even though it was not regarded, at least in
theme form, as the primary function in the institution of the family”®!. Rather, many verses
tell us that not only did love dominate the relation between man and woman, but was
indispensable to it, thus diffusing the old idea that in the OT times men did not love their
WiVes.

"® Gary Hall, The marriage imagery of Jeremiah 2 and 3: A Study of Antecedents and

innovations in a prophetic Metaphor, (Doc. Thesis), University Microfilms International, Union Theological
Seminary, Virginia, 1980, p.153.

" Hall, The marriage imagery, p.160.

8 Cf. Pospishil, Eastern Catholic Marriage Law, p.164.

8 Schillebeeckx, Marriage, pp.87-88.
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2.1.3 Polygamy and monogamy in OT

In the age of the patriarchs the prevalent form of marriage was relative monogamy with a
tendency towards bigamy, in which a man kept one chief wife and one concubine. The custom
gradually became widespread in ancient Israel and, in the days of the judges and the kings,
almost unrestricted polygamy prevailed, especially at the higher levels of society. In the same
way polygamy played a significant role in the marital union in the lives of many holy
patriarchs such as Abraham, Gideon, Elkanah, Jacob, David, Solomon, etc. For instance, in
Gen.29: 15-30, Jacob married two sisters. Judges 8:30f establishes that the sons of Gideon
were 70, which goes to say that he had many wives because common sense tells us that one
woman cannot give birth to 70 children. Again in 2 Sam 5;13 we are told David had many
women and his son, Solomon, the successor, apart from the official 700 wives also had 300
concubines (1Ch. 11:3). The numbers of wives and concubines quoted above may be
disputable, but it still confirms that polygamy prevailed in the OT.

Now, if we rush to see the above examples as the standard form of behaviour, we may be
tempted to conclude that polygamy is the noble form of marriage. But if we take the examples
cited above in a context, it will not be difficult to see that polygamy was only a “situational
matter” to solve a particular problem at a given time. For instance, one of the very important
reasons why the Jews might have blended polygamy into their custom was the problem of
barrenness. Barrenness was seen as an indelible stigma on the family. An Israelite cannot
imagine a normal man having no child, since fatherhood is a very important aspect in their
day-to-day organisation of the family and the family property. Due to barrenness, Abraham
the father of Israel had no other choice but to accept and take a second wife given to him by
his wife Sarah so that he might have a family (Gen.25, 6). Also, the man of faith, Elkanah
with a similar problem according to 1 Sam 1, 2 had to take two wives: Hanna and Peninna.

Besides, Polygamy and the keeping of concubines were also ignorantly encouraged by the
position of social inferiority occupied by women in the ancient Near East; and the possession
of many wives was thought to be a sign of power, prestige and economic prosperity (2 Sam
5:13; 1Kgs 11:1-8) especially in the Jewish world. In this male civilisation much more was
permitted in the sexual sphere to the man than to the woman, who was strictly bound to
monogamy. In cases where a woman would have been punished for adultery, a married man
was normally acquitted, so long as his offence was not committed with a woman who was
subject to the authority of another man. The idea that the woman was there to bear children
was, in this type of society, and certainly in the ideology of the people, an overriding
importance. In certain respects this inequality between man and woman in married life
reflects a lower appreciation of the woman’s role than that of the man. Another example of
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this inequality is that divorce was possible for the husband, but not for the wife®. Even in
such situations, that is, in a polygamous marriage one wife was regarded as the chief wife or
beloved, where the other was regarded the hated, the less beloved (Dt.21: 15-17; Gen.29: 30)
and occupied a position subordinate to that of the first wife, who automatically thought of her
as her enemy (1 sam.1: 6; Gen.30: 1)%.

Again, in Isaiah 4:1 we are told “Seven women will take hold of one man on that day, saying:
we will eat our own food and wear our own clothing; only let your name be given us, put an
end to our disgrace”. ldeally, it is not a point to say that polygamy was the order of the day,
rather an abnormal circumstance in the face of the “situational deficiency” of disproportion of
the sexes due to war that leaves the female population almost without male partners. The
women are eager to marry, not for the fact that they glory in polygamy but to avoid the
disgrace of being childless.

In the Genesis accounts, it is striking to see that God created only one woman for Adam not
two or more women. It is said, “A man shall leave his father and mother and shall cleave unto
his wife, and they shall be one flesh.” According to Berglung “the urgency to ‘cleave’ to one
woman is underlined by the single persons used in J’s narrative. The language is a very clear
symbol of unity, a belonging together, and a total committal to one another without
interference caused by a second belonging elsewhere. Originally the man and the woman
were one flesh, therefore they must come together again and thus, by divine will, they belong
together®®. He again maintains: “Popular thinking sometimes finds encouragement and licence
for polygamous marital concepts in Holy Scripture. It is true that polygamous marriages are
accepted as having taken place including those of pious and God-fearing men such as the
Patriarchs (particularly Jacob), Gideon, David etc. ... But accepting that Holy Scripture
describes men as having more than one wife, it never describes the polygamous condition as
either good or advantageous (other than in a procreative fashion). On the contrary, the
polygamous marriages are always described as causing strife, anger and jealousy, hatred and
bitterness, indeed bloodshed frequently. J is saying that in the eyes of God the woman is first
and foremost a wife; thereafter she may perhaps be the mother of children. But the primary
concern is that of being a partner in marriage, a wife, a co-human, belonging to another

human, and so united with and to him, that nothing and nobody breaks that unity”°.

Though polygamy was accepted into the society and customs in ancient Israel especially
among the Patriarchs and leaders of society, however, it was a circumstantial situation
because the core of OT accounts on marriage abounds in monogamy. Referring to the creation

8 Schillebeeckx, Marriage, p.91.

8 Cf. Schillebeeckx, Marriage, pp.89-90.

# Berglung, The Biblical concepts of man/woman relations, p.19.

% Berglung, The Biblical concepts of man/woman relations, pp. 19-20.
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account obviously insists that Adam was provided with one woman not just for a particular
length of time but throughout his life. The shouts of joy that Adam greets the woman with, is
no doubt a sign that he is perfectly satisfied with one wife. Therefore, we may conclude that
monogamy was the most desirable situation, since all the polygamous marriages in the story
were marred by strife®.

In addition to the above, Wisdom literature also considered monogamous marriage as both
normal and ideal. (cf. Prov.5: 15-19; 12:4; 18:22; 19:14; 31:10-13; Eccles.9: 9; Sir.26: 1-4)
These books emphasised monogamy as the ideal type of relationship to strive for. While the
law made provision for divorce by repudiation, Proverbs chapter 5 warned men to live in
loving fidelity to the wife of their youth since conjugal fidelity and love for a wife only brings
happiness and security (5:15-20). Moreover, while the prophet Malachi seriously protested
against divorce as a practice hated by God (2:15), he took a significant step of calling
marriage a covenant witnessed by God (2:14). So, if a marriage is a covenant, then mutual
trust and sacred commitment must cluster around the relationship between husband and wife.
As we shall see later, this covenant theme was the powerful purifying force that brought about
the Christian ideal of marriage . In a further effort to consolidate monogamy and fidelity as
ideal properties of marriage, the book of Tobit highlighted a highly spiritual picture of a
couple saturated in prayer and fidelity, dedicated to the ideal of a lifelong and godly marriage
(8:5-8)%. Perhaps the most moving witness to an elevated sense of marriage and to the
fidelity and tenderness of spouses is capitulated in Verse 7: “lI take this wife of mine not
because of lust but for a noble purpose. Call down your mercy on me and on her, and allow us
to live together to a happy old age” (Tobit 8, 7)®. To conclude, we can say that monogamy
was the primitive law of marriage, and it can be inferred that all the other phases of marriage
are marks of degradation resulting from the fall of man.

1.2.4 Equality as a trademark of marriage

The central verses of the first creation account bring to our attention the greatness and dignity
of humankind. In other words, speaking in collective terminology, this creation narrative
underscores most emphatically the worthiness and dignity of humankind: “Then God said, Let
us make man in our image, after our likeness... So God created man in his own image, in the

8 Cf. G. J. Wenham, Story as Torah, Reading the Old Testament Ethically, T and T Clark,
Edinburgh, 2001, p.31.
z; Cf. Wicks, Marriage: Historical and Theological overview, p.183f.

Ibid.
® This prayer presented the example of two model couples, which must be example to all other couples in their
preparation for marriage. Calling God to protect their marriage is a sign that marriage has a religious character
even if the early Israel did not recognise it. Marriage must recognise the presence of God and the faith in God
really protects marriage.
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image of God he created him; male and female he created them”. It was a simultaneous effect
of the creation of both man and woman. Both man and woman were boldly and bluntly given
equal values and equal status in the ideal conditions of Paradise®.

The second account contains the narration of the creation of male, the man and later the
female, the woman, who is created from the man’s side in order to be his helpmate. Again, in
the creation story, we are told the woman is said to be from perhaps Adam’s rib, which
expresses in the first instance an inferiority and subordination in the relationship as husband
and wife. The “subordination ideology” went on to say that the man gave his wife a name, an
act that recalls his assumption of power over the animals by giving them names (Gen. 2:20).
In effect, we can say that the woman is reduced to the status of an animal: The act itself faults
the man for corrupting one flesh of equality, for asserting power over the woman and for
violating the companion corresponding to him®! and the closeness of relationship between
husband and wife®® is turned overboard. Moreover, in the Deuteronomical law, a husband
could repudiate his wife for a number of defects (24:1-4) with impunity. Similarly, the law on
adultery favours men. A husband did not violate the law by intercourse with outside marriage,
except when he slept with another man’s wife and so violated the other husband’s rights®®.

Why should God choose the rib rather than the head or the foot? The answer is simple. The
head is a sign of authority and the heel as suppression. He chose the rib out of his side as a
symbol of equality with him, under his arm to be cared for, protected and near his heart to
oblige the man to total love and meekness. This also stresses the fact that woman being
created from a part of the man does not entail subordination anymore than man’s being
created from the ground does. The man recognises that the woman addresses the stated need,
and his exultation counts for a ‘good’ evaluation. The words in Genesis 2: 23 stress mutuality
and equality with a new level of knowledge of his identity as a man in relationship to a
woman. Furthermore, the concluding verses of chapter two do not mention children, but focus
on the man-woman relationship; they are now ‘one flesh’, which refers to intimacy in the
broadest sense of the term, not just sexual®. In other words, Gen 2 implies that marriage is
not just an arrangement for procreation, but husband and wife are entrusted to each other in

% Cf. Zenger, Stuttgarter Altes Testament, , Einheitsiibersetzung mit Kommentar und Lexikon, Katholische
Bibelanstalt, Stuttgart 2004, p.18.

%1 Cf. John W. Rogerson, Genesis 1-11 in: Genesis and Exodus, with an introduction by John Goldingay, John
W. Rogerson, R.W.L Moberly and William Johnstone, Academic Press, Sheffield, 2001, p.58.

% Cf. Horst Birkholzer, Ehe kein Auslaufmodell: Lebensgestaltung zwischen biblisch Orientierter, christlicher
Lebenssicht und Lebenskompromiss, Claudius Verlag, Miinchen 1997, pp.56-58.

% Cf. Wicks, Marriage: Historical and Theological overview, p.183.

% C.f. Zenger, Stuttgarter Altes Testament, pp.20-21; Terrence E. Fretheim, The Pentateuch, Abingdon Press,
Nashville 1996, p.76; P. Trible, God and the Rhetoric of Sexuality, Fortress Press, Philadelphia, 1978, pp.79-81;
Victor P. Hamilton, Handbook on the Pentateuch, Genesis, Exodus, Leviticus, numbers, Deuteronomy, Baker
Book House, Michigan 2001, pp.28-29; J. T.A. G.M van Ruiten Brill, Primeval history interpreted, The
Rewriting of Genesis 1-11 in the book of Jubilees, Leiden, Boston, Kéln 2000 pp.71ff.
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intimate companionship. Each completes and supports the other as they live together and
become one flesh®.

It is clear enough to say that the phrase “one flesh” conveys and expresses in no small terms
that man and woman have the same dignity and equality in marriage and before any law. No
society on earth can prove with certainty that men in essence are superior to women. Men are
not in any way superior to women because they are created to some extent from different
materials but are equal and put on equal footing in all things except that they were male and
female. However, a critical look at the words “She is bone of my bones and flesh of flesh” tell
us that marriage initiates a relationship that should be as durable as that between relatives (a
man cleaves to his wife) and be characterised by the mutual affection and protection that is
expected in a strong family society. It was a simultaneous effect of the creation of both man
and woman. Both man and woman were boldly and bluntly given equal values and equal
status in the ideal conditions of Paradise®.

Some of the fundamental prophetic verses on marriage in the OT are allegories to express the
relationship between God and Israel. However, the impact of these allegories also affects the
fundamental notion underlying the institution of marriage. These teachings of the prophets on
marriage echoed that the relationship between husband and wife was marked by mutual
obligations and mutual responsibilities, that both parties had tasks and responsibilities
appropriate to their roles in the relationship; regrettably, their education was one sided in that
they dwell more on the subordination of the woman in the marriage relationship while the
prestigious male domination was displayed. It was important for the woman not to do
anything that might be interpreted as an act of insubordination or of disrespect to the man.
The wife has no excuse but to show honour to her husband. The failure by the woman to fulfil
her responsibility virtually guaranteed punishment in the form of divorce or assault. Hence,
the husband figure in the speeches of Hosea, Jeremiah and Ezekiel clearly had the upper hand
in the marriage. It is the wife’s failures and indiscretions that are repeatedly elaborated upon.
Jeremiah, on the hand, compared Jerusalem’s impending ruin to the humiliation a woman
experiences when her skirt is snatched up over her head and her sexual parts are bared before
the public (13:20-27). Prophet Ezekiel had a similar notion when he likened the recent ruin of
Jerusalem to the downfall of a loose woman who, despite her husband’s love, compassion,
and lavish indulgences, had betrayed her husband’s kindnesses, pursued lovers as dissolute as
herself, and as a result rightly deserved to be left to the vilest impulses of her lovers (Ez.16:
23)¥. From this perspective, the prophets seemed to maintain that the relationship between
man and woman was not an egalitarian one but was one of hierarchy and authority, which

% Cf. Wicks, Marriage: Historical and Theological overview, p. 183.

% Cf. Zenger, Stuttgarter Altes Testament, p.18.

% Cf. Renita J. Weems, Battered Love: Marriage, Sex, and violence in the Hebrew Prophets, Fortress Press,
Minneapolis 1995, p.12ff.
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would mean man and woman are not equals. Indeed, parallels existed between the man’s
rights over the woman and a superior’s rights over a subordinate, and those rights were non-
negotiable and firmly established*®.

2.2 Marriage and the New Testament
2.2.1 Jesus on marriage

The first attempted instruction on marriage in the NT came from Jesus. It was no formal
intention to give a thorough and systematic instruction about marriage but rather issued from
his reactions to the pertinent issues of divorce and adultery. In the OT as we have already
seen, Malachi denounced divorce as hateful and insisted that marriage was a covenant
witnessed by God. Ezekiel and Hosea urged forgiveness as an alternative to an unfaithful
wife. Divorce, though still permitted, was frowned upon.

In this regard, it was Dt that caused some controversy. Chapter 24: 1 said that a man could
give his wife a written note of dismissal if he found in her something indecent. ... It was
precisely this dispute that the Pharisees brought to Jesus in Mk 10:2-12 and Mt. 19:3ff asking
for his reaction on the matter if it is lawful for a man to put away his wife. Jesus, of course,
bypassed the Dt controversy and stood in the reforming tradition mirrored in the books of
Malachi and Tobit by reverting to the beginning of the creation of humankind. He appealed to
the divine will and laid down the unqualified principle that what God has joined together man
must not put asunder (Mt 19:6). This unqualified principle makes man and woman to live not
as two but as one in a union consecrated by God himself*. Moreover, in the gospel Mark,
Jesus revoked the early false presumption inherent in the adultery policy. He insisted that a
wife too has rights in marriage that are violated by the man’s adultery: “Whoever divorces his
wife and marries another commits adultery against her” (10:11). In this Jesus made it
obligatory for his audiences to observe the unconditional fidelity in marriage. It is to be a
divine institution established from the very foundation of the human race, binding at all times
which does not leave room for re-marriage after divorce. St. Paul may later interpret this in
the sense that neither party may send away the other; and in case this happens, there are only
two possibilities left; that is, reconciliation or remaining unmarried (1Cor 7:10-11).

98 H

Ibid.
%Cf. Bausch, A new look at the sacraments, pp.215-216; Wicks, Marriage: An Historical and Theological
overview, p.184. See also Ladislas Orsy, Marriage in Canon law, Texts and comments, p.17.
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2.2.2 Pauline Letters and marriage

The attitude of Paul to marriage in the NT is a complex one. This complexity came from his
understanding of the theology of the resurrection at the time. In his early thought in 1Cor.7,
Paul seemed to favour celibacy more than Christian marriage. In this context then marriage
took on a somewhat provisional and relative character. Though Paul may seem to support and
preferred celibacy, we nevertheless come to climactic biblical extracts in his later letters
which supplied the Christian tradition in his later writings with two profound understandings
of marriage. The principal and most significant teachings from the extracts concerning
marriage and for that matter a hint on steps to be taken into account when preparing couples
to appreciate their marriage life is set out in the so called “household codes”, which at a
glance were intended to regulate the behaviour of the members of the family,'® and is set out
in the so called “household codes (Haustafeln) tabulated in Col. 13:18-4:1 and Ephesians
5:21-33. To be precise, the household codes were not the brainchild of Paul but are paralleled
and reflected in the importance attached by Greco-Roman philosophers and Hellenistic Jewish
writers to ‘household management’ as integral to the proper ordering of society®®. However,
the inclusion of these regulatory codes in the biblical passages on marriage may be seen as a
way of coping with the delay of the Parousia; but we can assume that they prescribed a
certain amount of knowledge concerning Christian and social behaviours in marriage and
family life.

Meanwhile, in the above biblical passages, especially the Epistle to Ephesians (5:21-32), Paul
explains the underlying meaning of Christian marriage. He insisted that “He who loves his
wife loves himself. For no man hates his own flesh, but nourishes it and cherishes it, as Christ
does the Church because we are members of his body. For this reason a man shall leave his
father and mother and be joined to his wife, and the two shall become one. This is great and |
take it to mean Christ and the Church” (5:28-32). The meaning of marriage, as it were, is the
intimate joining together of two loves called to walk worthy in this great vocation, and
prefigures the unity between Christ and his Church in one mystical body. In that sense the

100 cf. Schiissler, Marriage, p.317; Cf. Hans-Josef Klauck, ,,Die Familie im Neuen Testament, Grenzen und
Chancen®, in: Familie Leben, Herausforderungen fiir kirchliche Lehre und Praxis, Gottfried Bachl (Hrsg.),
Patmos Verlag, Dusseldorf 1995, pp.28-29. See also K. Milller, ,,Die Haustafel des Kolosserbriefes und das
antike Frauenthema®, in: G. Dautzenberg u.a. (Hrsg.), Die Frau im Urchristentum, Freiburg 1983, pp.263-319.
191 oren T. Stuckenbruck, “Colossians and Philemon”, in James D.G. Dunn (ed.), The Cambridge Companion
to St. Paul, Cambridge University Press, Cambridge 2003, p.125. See also Ingrid Maisch, Der Brief an die
Gemeinde in Kolossa, Kohlhammer, Stuttgart 2003, p.261ff; J.D. Dunn, “The household Rules in the New
Testament”, in: S.C. Barton, ed. The Family in Theological Perspective, T&T Clark Press, Edinburg, 1996,
pp.43-63; D. Balch, “Household Codes”, in: D.E. Aune, ed., Greco-Roman literature and the New Testament,
Scholars, Atlanta, 1988, pp.25-50; J. Crouch, The Origin and Intention of the Colossian Haustafel,
Vandenhoeck & Ruprecht, 1972, pp.74-101; J. Dunn, the Epistles to the Colossians and to Philemon, NIGTC,
Grand Rapids/Carlisle, Eerdmans/Paternoster, 1996, pp.39-41.
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two-in-one relation in marriage should be seen as oriented and penetrated by the reality of
Christ’s relation to his Church%.

However, in the organisation of the house according to these regulatory rules there was a
degree of inequality. This means that the household codes are saturated not only with the
good and equitable relation that ought to exist between husband and wife but also the
unbalanced relation between man and woman. The first impression one can gather from these
relations is portrayed by this master-slave relationship. The role of leadership and
responsibility is accorded the man or the husband, as the head of the wife while the latter must
submit in obedience paralleling on Christ as the head of the Church. The man represents the
family in public. The woman on the other hand is responsible for bringing up and for the
education of the children and with the slaves taking care of work. The woman is not allowed

to be seen in public taking any leadership role'®,

According to some scholars too, the use of the image of the Christ-Church in Ephesians to
interpret the relation between husband and wife as the basis of marriage being a sacrament
indeed has unfavourable consequences for the institution of marriage. The Pauline analogy in
the Christ-Church relation portrays Christ even though a loving son in the Godhead as the
director and ruler, Saviour and the all-knowing doctor of the church. The Church on the other
hand has no choice but to be obedient and to accept this freely given salvation and
medication. In this symbolism then in the relation between husband and wife, the husband is
seen as fulfilling the role of a ruler, dictator and Saviour. The woman on the other hand, is
only seen in the role of subordinate, inferior and open to medication from the husband the
chief doctor'®. If this is what Paul intended, then the Ephesians text is very problematic and
has defeated the aim of God in the creation story.

Likewise, if the Christ-Church analogy should remain as described above, then marriage
cannot be considered as a relation between equals, which may be tantamount to the growth in
marriage as equal partners especially in our modern society in which women are no longer to
be considered as mere tools in the hands of man. For this reason the interpretations of
humankind being made in God’s image such that as in 1Cor.11: 7 according to which only
man is the image and glory of God and the woman is related to God only via man is to be

rejected if the relationship in marriage is to be understood as among equals*®.

192 Cf. Leonardo Boff, “The Sacrament of Marriage” in, The Sacraments, edited by Michael Taylor, Alba House,
New York, 1981, 199f; Wicks, Marriage: Historical and Theological overview, p. 184f.

103 ¢f. Stuckenbruck, Colossians and Philemon, p.125.

194 Schissler, Marriage, p.325.

195 Rogerson, Genesis 1-11, p.54. See also Cynthia Eller, The myth of Matriarchal Prehistory, why an invented
Past won't give women a Future, Beacon Press, Boston, 2000, p.30ff.
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Unfortunately, the “theory of subordination” was not confined only to the letters of
Colossians and Ephesians, but widely influences also the so-called pastoral letters. For
instance, according to 1Tim.2, at the liturgical assembly the dress of women should be
appropriate to the occasion (v.9); their chief adornment is to be their reputation for good
works (v.10). Women are not to take part in the charismatic activity of the assembly (11f; cf.
1cor 14:34)": their conduct should not reflect authority but the role of man’s helpmate (v.13
cf. Gen 2, 18) thus reversing the relationship of Adam to the woman. Paul intended to
emphasise the patriarchal and superiority of Men. The author of first Peter (3:7) did not also
make it likely for women. He considers women to be a weaker sex, which need to submit
themselves to the man'®’. Therefore, if we take all these texts together, it becomes clear that
instructions supposed to guide the life in marriage are “somewhat demeaning to women™*®
and are very much worrying to the standing of women. The texts seem clearly to make man
the lord over the woman. In the final analysis, it is obvious that the imperative of the
superiority of the husband to the wife presented in the household codes have had terrible
consequences within the history and practice of marriage in our society. Furthermore, if the
order is to be taken in its literal form, it is obvious that the household codes were the
affirmation, reinforcement and reintroduction of the patriarchal order of the OT.

In spite of the conflict inherent in the household codes, reading the texts contextually reveals
that it did not totally support male domination for that matter. From the very onset of the texts
especially Colossians and Ephesians, Paul excellently dug out the details arising from the
challenging teaching of concrete life. Hence, the texts in their contextual manner are not
instructions to lay claim to the ambivalent nature of man and woman relationship, but that the
“the entire system of social relationships is even held in check; submission in each of the
relationships is to be adhered to in accordance with what is “fitting in the Lord’ (Col.3: 18-
wives to husbands), ‘pleasing in the Lord” (Col.3:20- children to parents), and showing
respect and rendering service to ‘the lord’ (Col.3:22,23,24- servants to masters). Slave-owners
are reminded that they are no different from slaves before God, who is impartial (Col.3:25)
and to whom they must answer as their ‘master in heaven’ (Col. 4:1).

Thus, the household codes practically show us how instructions in relation to social
institutions functioned as a means of articulating a Christian social identity by an author who
is delicately negotiating between specific internal and broader external issues encountered by
the community'®. He refers to various aspects of the husband-wife relationship such as
mutual respect and fidelity, and the marital permanence among others. If the ideals presented

106 cf. Thomas D. Lea and Hayne P. Griffin, Jr., 1,2 Timothy and Titus, in The new American commentary
vol.34, Broadman Press, Nashville, Tennessee, 19992, p.93ff.
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in these texts are put into its practical terms, there will be no possibility of fighting over
whom the head and leader of the household is, hence craving for authority rights.

Thus, craving for headship in the family must give way to a civilisation of equality and
responsibility. Accordingly, within the household social differences may remain but are
transformed through the distinctive motivation that comes from believers’ recognition of the
Lordship of Christ*!°. This recognition of the Lordship of Christ brings a new vision and life
such that at the end of the tunnel, there is no longer female or male, master nor slave but we
are all one in Christ. This is a motivation of equality and respect for one another thus placing
man and woman in the same balance (cf.1Cor.11: 1-7)**!. So in 1 Corl1: 11 Paul maintains
that even if the views of the custom which seem to lord man over woman is still ruling in the
communities, this should not be among Christians because in the lord, woman is not
independent of man nor man independent of woman. Woman was made from man, so man is
born of woman. In the same way, both complement each other. There is no longer one
submitting to another but both must in the true spirit of the covenant of love submit to each
other far and above personal interests.

Similarly, some may interpret the Christ-Church analogy in terms of a marriage relationship
not favourable to women or wives, but the basis for the formulation is to present a strong
manifestation of the marital values such as love, trust and the bond of unity among couples.
For that matter, Paul considers seriously that the marital relationship is the imitation and the
likeness of the union of Christ and his Church. Obviously, the analogy implies that just as
Christ loves the Church to the point of death so should it be reflected in marriage life of
couples™2. With this thought provoking comparison, Paul is thinking that a sound foundation
for marriage as in terms of a love relationship between man and woman and the outward sign
of the loving union of Jesus and the Church in which Christ loves and cares for the Church
must become the model for Christian spouses in their relationship to each other in a sensible

way'®3,

Coupled with the instructions given in the household codes, Titus 2:3-6 profoundly credits
and increases our knowledge on instructions to be given to those preparing for marriage. For
instance in Titus, “The older women...by their good example must teach the younger women
to love their husbands and children, to be sensible, chaste, busy at home, kindly, submissive
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to their husbands. Thus the word of God will not fall into disrepute. Tell the young men to
keep themselves completely under control and may you yourself not fail to set them good
examples”.

In this text, which can be taken as an indication of instructing prospective couples even if it is
one-sided, the author urges mature and more experienced women among the community to
teach the young generation the virtues and values of marriage life. Young women in his view
need good counsel on the burdens and problems of married life, on the nurturing of
relationship. The young women are to be brought to their senses, counselled, advised, trained
towards self-control and good discretion (v.4), by knowledgeable experienced women
(cf.1Tim. 5:2). In fact, Paul believes without the right ordering of the domestic lives of
younger women the whole society is likely to suffer profoundly. Seven aspects of moral
education of young women were listed in the letter. Women would have to educate the young
women on how to treat their husbands with affection. The same also applies with childcare.
Women will also have to advise the prospective spouses on how better to love their
children**.

They are to instruct them on how to be chaste, pure so as to secure the stability of the family.
They are also to be taught how to become excellent cooks and housekeepers and home
nurturers. This assumed an active life in governing, ordering and developing family and
home, and the entire domestic sphere where young women preparing for marriage have
unexcelled influence. They are also to be taught to be kind and good-natured. Lastly, women
need the counsel of experienced women on problems connected with voluntarily submitting
themselves to the order and welfare of the family. This is voluntarily ordering their lives in

relations to the values of a stable family™*.

Unfortunately, as usual with Paul, the word to young men was very briefly encompassed by a
single broad moral instruction that they seek self-restrained temperance, passions, behave
prudently and of course use good judgement (v.6)**°. Whatever the case may be, though the
instructions of the text seem to be wanting in regard to marriage equality, responsibilities and
duties of both partners, it is needless to say that for a marriage to be successful young women
and men have to take steps listed as yardsticks to guard their directions. These instructions
might have also been directed to women because naturally they hold a very key position in the
relationship and organisation of the family and home.

In our deliberations on marriage in the light of the bible, it becomes somewhat clear that
polygamy and instructions about marriage were disadvantaged to the position of women in

114 Cf. Thomas C. Oden, First and Second Timothy and Titus: Interpretation: A Bible commentary for teaching
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society. As a result of these shortcomings, Mazor would end a deliberation on marriage in the
bible with the following words: “What clearly emerges from the portrayal of women in the
Bible is that they are intellectually inferior (deficient in comparison with males), morally
deficient, lacking in integrity, and above all, they are subservient to man, his cattle and
property. The Biblical text consistently belittles women and puts them down, stressing their
insignificance and inferiority”*!’. These words of Mazor may be disheartening, but following
the lines of some instructions about marriage in the Bible clearly show that the situation was
not totally porous.

We may recall that in the teachings of the prophets, Jesus and other sources in NT, a kind of
“positive change” was introduced to the understanding of marriage. Jesus’ reply to the
marriage question and Pauline instructions, at least defeated the notion of seeing women just
as “sexual merchandise”*® and the popular mentality that “woman is nothing but a womb**°
but rather as true partners in the relationship. The patriarchal marriage and other sexual
relationships, which darkened the actual meaning of marriage for example, divorce (as quoted
by Jesus in Mt.19), were protested against and the texts rather unequivocally affirm the
equality of both wife and husband™®. Furthermore, notwithstanding some unpardonable
mistakes of Pauline writers, most of his instructions to the communities were to break down
the barriers that may hinder the true relation between man and woman. The instructions put
man and woman as equal partners except that each player to the relation should identify his or
her proper role in order to fulfil it with love and common interest.

3. Legalisation of the institution of marriage in the Church

We have seen in the previous section that the divine source and pastoral care for marriage
preparation in the Church today may have its evolution and roots in scripture. Yet the actual
transformation and organization of the themes into legal language start with the Romans who
sought to define what makes marriages. The Romans came out with the first two ever-
attempted legal definitions of marriage™®’. The objects of these definitions state: “Marriage is

Y7 yair Mazor, “Cherchez La Femme, or Sex, Lies and the Bible, Exposing the Anti-Feminist face of the
Egblical Text”, in Scandinavian Journal of the Old Testament, vol. 18 no.1 (2004), p.22.
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a union of man and woman and a community of the whole of life, a participation in divine and
human law”*?.  This definition was attributed to Modestinus'®®. The other definition
attributed to Ulpian found in the institutes of Justinian states: “Wedlock or marriage is a union
of male and female involving an undivided habit of life”**. Time and space will not allow us
to go into the details of these definitions but there are few core themes we cannot overlook.

The definitions saw marital relationship foremost as between “man and woman”; “male and
female”. These two phrases may have different interpretations; however, both indicated that
marriage is strictly heterosexual union between man and woman; husband and wife with an
intention of living together for the whole of life; and with sets of rights and obligations.
Additionally, the definitions can be interpreted to mean that marriage comes about primarily
as the result of a “will act”, that is, a presupposed intention of the parties to accept each other
as husband and wife. We may infer from the above that marriage entails permanence and the
full partnership of the whole of life in the spirit of complete sharing of all elements and
experiences. The definition of Modestinus as quoted above presumed marriage both as human
and divine realities’®. Nonetheless, the definitions do not necessarily exhaust all the
characteristic features of what marriage in our understanding should be but as we shall see
they become the source of reference and useful materials in canonical studies on marriage*%.
Summarily, we can say that these definitions serve to focus attention on certain major
strategies in the study of the canonical definitions in marriage.

3.1 Gratian’s attempted definition of marriage

In the course of the twelfth century, the Church began to develop an independent
ecclesiastical legal system and the formation of marriage laws. From this point, the problem
arose about what actually makes a marriage'”’. The problem centred around two words:
“Consent and consummation”, which were not stated in the definitions of Modestinus and

contract verbal or written. The central authority never touched the right of a man and woman to marry in
whatever way they deemed fit. (Cf. William J. Bausch, A new look at the sacraments, p.215).

122 Charles Scicluna, The The essential definition of marriage according to the 1917 and 1983 codes of canon
law: An Exegetical and comparative study, University Press of America, Lanham, New York, London 1995,
p.13; Paul Krueger and Theodore Mommsen (eds.), Ex Corpore luris Civilis Editio Stereotypa Quarta Decima,
Berolini* 1922 Digest ( 23,2,1); M Gerhard Hoppler, Nichteheliche Lebensgemeinschaften als Problem fiir das
staatliche und kirchliche Recht, Peter Lang, Frankfurt am Main 1999, p.15.

123 Modestinus was Roman jurist and a student of Ulpian. He was one of the five jurists whose views considered
decisive in resolving legal controversies under the Roman Empire.

124 Charles Scicluna, The Essential definition of marriage according to 1917 and 1983, p.21.

15C f. E. Albertario, La definizione del matrimonio secondo Modestino, Studi di diritto | (Persone e famiglia)
Roma 1935, p.182.

126 Cf. Thomas Doyle, “Marriage” in: J.A. Coriden, T.J. Green and D.E. Heintschel (eds.), The code of canon
law. A text and commentary, study edition, CSLA, New York, 1985, p.740.

127 Cf. Judith Walters Harvey, The influence of the Reformation on Niirnberg marriage Laws 1520-1535, The
Ohio State University, 1972, pp.25-28; Rudolf Sohm, Das Recht der EheschlieBung, Scienta, Aalen, 1966,
p.109ff.
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Ulpianus. They did not specify what actually makes marriage valid. The Church on the other
hand was more interested in what actually makes a valid marriage with the knowledge that a
mere coming together of man and woman to form a union or living under the same hut
engaging in sexual intercourse cannot be deemed as a marriage. A valid marriage must point
to something higher than mere union of man and woman.

Two schools of thought emerged in the process of determining what makes a valid marriage.
We have the “consent school of thought” in Paris and the “consummation school of thought”
in Bologna. The “consent school” which was represented by Paris jurists (Hugo St. Victor and
Peter Lombard), maintained that marriage was brought into actuality by consent. This school
maintains that consent of the partners given freely is required and is enough to bring an
authentic marriage into existence. Without consent, even if sexual intercourse in human
manner has taken place, marriage does not happen. The object of this consent was mutual love
and help, not procreation of children. Consent alone makes a valid marriage'?.

The Bologna school on the other hand, represented by Gratian, the main architect of this
school, contended that consent alone was not enough for marriage to come into existence.
Sexual intercourse between the spouses was necessary as well. Gratian explained further that
marriage becomes perfect and indissoluble when it is consummated. Consent at its best could
only initiate a marriage because in a fragile situation, if a new union is formed with another
person that was consummated, it supersedes a union made with consent alone. In that case the
first one was cancelled out. According to Gratian then unconsummated marriage could
conveniently be declared null and void but once it is consummated, it obtained a new status in
the symbolism of the union of Christ to his Church and therefore could not be dissolved. This
means that indissolubility is intimately linked to consummation*#°.

According to this perception, it is only consummation that transforms the already consented
union between woman and man into a formidable sacrament in which indissolubility becomes
indispensable. In the final analysis, consent and consummation, that is, “consent-joined-to-
coitus”** are two sides of the same coin. Eventually, Pope Alexander 11l (1159-1181)
reconciled the dilemma of the two extremes into one whole. He agreed that the Gratian’s
copulation theory and Peter Lombard’s consent theory™*! are both important for the validity of
marriage.

18¢f, Ladislas Orsy, Marriage in Canon Law: Texts and Comments, Reflections and Questions, Michael Glazier,
Wilmington, 1988, p.25; Carl Holbdck, Handbuch des Kirchenrechtes, Bd.Il, Gemeinschaftsverlag, Tyrolia
Innsbruck / Herder Wien, 1951, p.605.

129¢.f. Orsy, Marriage in Canon law, p.25; Rainer Alfs, Die auerordentlichen Formen der kanonischen
EheschlieBung im Licht der Lehre von der Sakramentalitét der Ehe, Eine Untersuchung zur ekklesiologischen
Bedeutung der Sakramentalen Eheschlielung, echter, Wiirzburg, 1993, pp.48-54; Markus Giittler, Die Ehe ist
unaufléslich! Eine Untersuchung zur Konsistenz der kirchlichen Eherechtsordnung, Ludgerus Verlag, Essen,
2002, p.44ff.

30 Theodore Mackin, What is marriage?, Paulist Press, New York/Ramsey, NJ, 1982, p.163.

31 Cf. Richard Cunningham, “When Gratian worked for the Tribunal”, The Jurist 56 (1997), p.648.
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The final synthesis of the debate considers mutual consent as creating a relationship between
the couples that is incomplete, a relationship waiting to be completed in the immediate future
when each party fulfils the promise made to convey to the other a good, namely, the right to
sexual intercourse ordered to the procreation of children.*.

3.2 Definition of marriage in 1917 code

One of the earliest ideas in Christendom that influences tremendously the definition and
teachings on marriage in the 1917 code was Augustine’s doctrine on the goods of marriage.
His doctrine was not so much a canonical definition of marriage but understanding the nature
and the purpose of marriage. Nevertheless, the doctrine has greatly affected the canonical
formulation of the 1917 code such that it cannot be left out in the discussion of the essential
elements of the definition of marriage. For clarity we will briefly discuss the doctrine.

The first good of marriage is the bonum prolis (good of offspring). According to Augustine
the purpose of marriage is the procreation of children. The intercourse between couples that
goes beyond the need of procreation follows the dictates of lust but not of a reason. Moreover,
the liberation from concupiscence does not belong properly to marriage. The good of
marriage is that spouses are mandated to produce children and are obliged to give education
that is suitable to their nature. This is presumed and identified as the primary end of marriage.
The second good of marriage according to Augustine is the bonum fidei, the fidelity of the
partners to each other. The violation of this fidelity, Augustine called adultery, in which one
has intercourse with another man or woman contrary to the marriage agreement, either at the
instigation of one’s own libido or out of consent to another’s libido. The spouses are obliged
to be faithful to each other and forbidden to consent to the third party. Each of the spouses has
a right to the body of the other in the manner suitable for marriage. This right to the body is in
a way an obligation of the spouses to pay for the conjugal debt of marriage. This is also the
protection of the marriage from the third party. The third good of marriage is the bona

sacramenti (the indissolubility of marriage)™.

Though the Augustinian teaching on marriage stresses the procreation as the major aim of
marriage, the definitions we saw in Roman law on marriage, which we said, influenced the
canonical doctrines on marriage left the procreative end of marriage unexpressed.
Nonetheless, around the sixteenth century, the doctrine became more and more emphasised by
canonists and moral theologians until the doctrine of mutual giving and acceptance of the

32Cf. Cunningham, When Gratian worked for the Tribunal, pp.649-650.

133 Cf. Elisabeth A. Clark (ed.), St. Augustine on marriage and Sexuality, The Catholic University of America
Press, Washington D.C. 1996, p.32ff; St. Augustine. De Bono Coniugali. Trans. Charles T. Wilcox, The Fathers
of the Church. The Catholic University of America Press, Washington, D.C. 1999, p.12ff.
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right over the body of the spouses in function of the conjugal act became the normal way of

explaining and formulation of the definition of marriage™**.

Moreover, the phrases “man and woman”; “male and female” used in the Roman definition
become as it were in the canonical understanding as a declaration of the unity of marriage and
also as an affirmation of the diversity of sexes essential to the conjugal bond in the 1917

code’®,

Another important terminology crucial to the formulation of the code was the legitimacy of
marriage. The source of the term used in the code came from the definition of marriage by
Peter Lombard*®. The “vitae consuetudo” is also used to legitimate marriage as sharing in the
vicissitudes and fortunes of life together with the need to co-habit in one home. This phrase
was then linked with particle retinens as a declaration of the indissoluble nature of the
marriage, which the tradition of the Church deems as a fundamental element of marriage™*’.
Unlike the Roman definitions of marriage which sleep over the procreation element of
marriage, Thomas Aquinas in Summa contra gentiles on the other hand, goes back to
Augustine’s good of marriage to stress the procreative end of marriage®. To him also the
union of man and woman in marriage is one of the highest expressions of friendship, and the
only one ordained to procreation™*°. He also teaches that marriage is a contract between man
and woman such that the “contract” forms the source and basis of matrimonial union*®°. The
bond, which arises in marriage, signifies the union between Christ and his Church while the
marital consent given in the marriage stands for Christ’s will to enter into such a union***.

Though the Roman law definition of marriage significantly influences the definition of
marriage in the 1917 code, nevertheless, the 1917 canons with the help of later doctrines on
marriage depart from Roman law model to introduce concepts such as ius in corpus,
dominium in corpus and ordinatio ad prolem, while the Roman concept of individual

134 Scicluna, The essential definition of marriage, p.37.

13 Scicluna, The essential definition of marriage, p.38.

136 Cf. Peter Lombard, Sententiae in 1V libris distinctae (iv. Dist. XXVI1, ¢.2). He defines marriage as “Sunt
igitur nuptiae vel matrimonium viri mulierisque coniunctio maritalis inter legitimas personas, individuam vitae
consuetudinem retinens”.

37 Cf. Scicluna, The essential definition of marriage, p.39.

138 Cf. . Scicluna, The essential definition of marriage p.40. See Thomas Aquinas, Summa contra gentiles 4,78:
Matrimonium, ..., consistit in coniunctione maris et feminae intendentium problem aad cultum Dei generare et
educare”.

139 ot Scicluna, The essential definition of marriage, p.37. Compare Thomas Aquinas, Commentum in quartum
librum Sententiarum magistri Petri Lombardi d.27, .1, a.1.

10¢t. Scicluna, The essential definition of marriage, p.41. Compare Aquinas, Scriptum in IV libros Sententiarum
(d.31,9.1, a.2, ad 2 um In matrimonio, cum sit quidam contractus, est quaedam promissio and coniunctio
maritalis fit ad modum obligationis in contractibus materialibus d.27,q1,a.2, g/a.3, sol.2.

141 Cf. Scicluna, The essential definition of marriage, p. 42. Compare Thomas Aquinas, Summa contra gentiles,
4,78; Thomas Aquinas, quartum librum Sententiarum d.27, g.1, a.2, qla.3, ad 2um.
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consuetudo vitae and consortium vitae tend to disappear'*®. In effect, we may say that the
above clearly show how much the canonical development and doctrine owes to Roman law
influence and terminology. However, in the course of generations the Roman definitions and
formulations underwent textual changes and different interpretations with the purpose of
transforming them to be more suitable to the canonical doctrine of the Church*,

From the brief background given above, the 1917 code of canon law on marriage starts with
the description of marriage as a sacrament, that is, a contract between two baptised persons
(cf. 1012); the purpose and the essential properties of marriage (1013), declaring the
presumption of the validity which marriage enjoys before the law. Jones defines the
contractus matrimonialis as a “contract by which two competent persons of the opposite sex
give to each other the exclusive and irrevocable right over their bodies (ius in corpus) for the
procreation and education of children”!**. It is obvious that canon 1013 §1 adopts the
distinction between primary and secondary ends already advocated by Augustine in his
doctrine on the good of marriage'®. The first part of the paragraph limits marriage to the
procreation and education of children while the second part considered to be secondary ends
in marriage includes mutual help between the spouses and the remedy to concupiscence. As a
matter of fact, there can be no classification of marriage into first and second classes. Remedy
for concupiscence as stated in the canon classified marriage in abstract terms. Marriage on the
other hand is a reality between parties. Hence, if we are speaking of marriage, we are
speaking of persons in a particular relationship to each other rather than something beyond*®.
We can also say that marriage per se does not exist. Man and woman do exist in space and
time. It is man and woman who intelligently and freely create special relationship between
themselves. Joint as one, the couple creates another relationship with their Creator who made
them male and female, and thus made their married relationship possible'*’. Marriage must
have as its end the service of the human society.

Despite the insistence of the 1917 code on the procreation in marriage as primal, nevertheless,
the spouses have as a duty to maintain the communion proper to conjugal life unless excused
by some just cause (c.1128). According to canon 1086 82, the exclusion of every right to the
conjugal act invalidates marriage as a sacrament. In the function of the primary end, the
marriage contract, according to the terms of canon 1015 81, is expressly said to be ordained

142 Cf. U. Navarrete, “Influsso del Diritto Romano sul Diritto Matrimoniale Canonical” Atti del Colloquio
romanistico-canonistico Roma 1979, 303-305.

143 Cf. Scicluna, The essential definition of marriage, 40f.

%H. Jone, Moral theology, transl. U. Adelman, Westerminster, Maryland, 1963, p.466

14> Canon 1013 §1 states: “Matrimonii finis primarius est procreation atque education prolis; secundarius
mutuum adiutorium et remedium concupiscentiae”.

146 ¢f. L. Osry, “Christian Marriage: Doctrine and Law Glossae Canons 1012-1055”, The Jurist 40 (1980),
p.302.

Y7 1bid.
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towards the conjugal act which (on the first occasion after consent) consummates marriage
and through which the spouses become one flesh**®.

4. The preliminary canons on marriage in the 1983 code
4.1. The focus of GS in relation to the revision of the 1917 code on marriage

One of the teachings of Vatican Il which influenced greatly and has been a reference point for
the revision of marriage laws in the 1917 code of canon law and the drafting of marriage laws
in the 1983 code of the canon law is the pastoral constitution Gaudium et Spes (nos.47-52). It
is in this document that the fathers of the Council actually give impetus to help us to
understand the development of the Church’s change of emphasis with regard to marriage and
the family in the modern world**°. It has a pastoral orientation. Its primary purpose was not to
enter too much into legal implications of marriages, but to educate the faithful to be more
involved and to see the better part of marriage and family life in our turbulent world.

The section rather begins with the description of the gloomy picture that obscures the dignity
of marriage and family in our modern world. It mentions polygamy, the plague of divorce and
free love which disfigures the very nature of the institution of marriage. In addition, married
love is too often profaned by excessive self-love, the worship of pleasure, and illicit practices
against human generation. Furthermore, the council cited some external conditions, which
may affect marriage and families beyond their good faith as modern economic, social,
psychological, and the demands of civil society. Finally, in certain parts of the world
problems resulting from population growth are generating concern. This entire unfortunate
situation described above, according to the council fathers definitely produced anxiety of
consciences and are detrimental to the expression and fostering of the good of marriage (cf.
no. 47).

As we said earlier it was not the intention of the council to give a legal doctrine on marriage
but to give a new meaning to the doctrine of marriage in the face of problems enumerated in
no.47, such that the “teaching on marriage and the family in a clearer light in the hope of
guiding and encouraging Christians and all others who are trying to preserve and foster the
dignity of marriage and the family”**® may be projected. They refer to marriage as the

148 Cf. Scicluna, The essential definition of marriage, p. 85.

19 Cf. Fintan Gavin, Pastoral Care in Marriage Preparation (Can.1063). History, Analysis of the Norms and Its
Implementation by Some Particular Churches, Editrice Pontificia Universita Gregoriana, Roma, 2004, p.47. See
also J.A Renken, the Contemporary Understanding of Marriage, An Historico-Critical Study of Gaudium et Spes
47-52, and its Influence Upon the Revision of the Codex luris Canonica, Doctoral Thesis, Pontifical University
of St. Thomas Aquinas, Rome 1981, pp.44-348.

%0 Gavin, Pastoral Care in Marriage Preparation, p.48.
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intimate partnership of married life and love established by God and qualified it by his laws,
duties and obligations. It is deeply rooted in the marital covenant of irrevocable and binding
personal consent. It is a human act in which spouses mutually bestow and accept each other.
The relationship that ensures and gives credibility by divine will and society is a lasting one
(no.48). Gavin explains that since the message of the document is for all people and not just
the Catholic faithful, the council fathers began by insisting that the natural dignity of marriage
rendered communitas vitae et amoris coniugalis, which comes from the fact that it is an
institution of God, with its own regulations, norms, values and purposes™. In effect, God
endorses marriage because the covenant does not depend on the capabilities of the couple
alone. Kasper would insist that in the history of humankind, marriage may have taken many
forms and may have had modes but its dynamic reality included both divine and human laws.
Hence the good of the spouses and their offspring as well as of society, the existence of the
sacred bond no longer depends on human decisions alone’*?.

It becomes clear according to the fathers of the council that “marriage is more than a social
institution devised by man for his own convenience; marriage is an integral part of human
existence, part of the creative plan of God designed to bring man to a unity of love. God is the
author of the marriage institution as a human reality”*®*. God Himself is the author of
matrimony, endowed as it is with various benefits and purposes. All of these have a very
decisive bearing on the continuation of the human race, on the personal development and
eternal destiny of the individual members of a family, and on the dignity, stability, peace and
prosperity of the family itself and of human society as a whole. Avoiding a hierarchy of ends,
the fathers proclaim that marriage and marital love by their very nature ... are ordained for the
procreation and education of children and it is in them that the ultimate crown of glory is
found (no.48). Thus, it is seen that the council presents the procreation and education of
children as an end connatural to marriage and love. In this relation then the good of marriage
and family is that the procreative and personalistic aspects of marriage are intertwined™”. In
other words, Vatican Il corrected the classification of ends of marriage and put them rather in
a unity form mutually completing and supporting each other.

Hence, in the revision of the 1917 code the question of ends stated in canon 1013 § 1 that “the
primary end of marriage is the procreation and education of children; the second one is mutual
help and remedy for concupiscence”™*> which has hitherto obscured the primal purpose of
marriage has been addressed. The new approach in the revision perceives marriage as a

151 Cf. Gavin, Pastoral Care in Marriage Preparation, p.49.

152 Cf. Kasper, op. Cit. p. 73.

153 H. LaCerte, “Theological Reflections on Marriage as a Humanizing Experience in a Dehumanizing world”,
in: Reflections in canon law and theology, Marriage Studies, vol. Il, Washington D.C., 1982, p.61.

154 Cf. Scicluna, The essential definition of marriage, p.172.

155 « Matrimonii finis primaries est procreation atque education prolis; secundaris mutuum adiutorium et
remedium concupiscentiae“.
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community of life and love, communitas vitae et amoris coniugalis, for which the object of
consent that institutes it is not simply the so-called ius in corpus (cf. CIC 1917 ¢.1081 §2), but
rather the reciprocal gift of the couple themselves™®.

However, as Morris maintains, the new terminology communitas vitae et amoris coniugalis is
not a new formulation in the GS document. For instance, the definition attributed to
Modestinus, contains the expression consortium omnis vitae. Peter Lombard chose the phrase
‘conjugal society’ (coniugalis societas) and St. Thomas Aquinas referred to it as the ‘conjugal
association’ (associatio coniugalis). Two papal encyclicals also emphasised the significance
of the partnership of conjugal love. Leo XIII includes within the ‘completeness of marriage...
the mutual duties of husband and wife...to have such feelings for one another as to cherish
always very great mutual love, to be ever faithful to their marriage vows, and to give another
an unfailing and unselfish help’. Pius XI on the other hand presents an even more definitive
statement regarding the spousal relationship as the formal object of marital consent. He
explains that the mutual moulding of husband and wife, the determined effort to perfect each
other, can be said to be the chief reason and purpose of matrimony. However, the difference
by the new formulation directly equates the concept of partnership with the formal object of
marital consent, which in the documents mentioned above did not. The concept, therefore, did
not attain juridical status prior to the Second Vatican Council**’.

However, the good about the terminology in the present circumstance is that it brought an end
to the avowed controversial classical presentation of the hierarchy of ends of marriage as
procreation taking precedence and relegating mutual love to the background in the 1917 code.
Mutual love is never again placed at the bottom of the ladder, but at par with procreation®®®,
Clearly, this is a major stride made by the fathers because “marriage is not just a remedy
because it provides a legitimate forum for the release of sexual tension through sexual
conjugal acts. Marriage, in so far as the spouses must provide for the bona, occasions
opportunities for the exercise of virtue and releases the individual from the bondage of self,
promotes one’s self-realisation (bonum) and one’s psychological and spiritual integration and

156 Cf. Demel, Kirchliche Trauung, p.220; Libero Gerosa, Canon Law, Lit Verlag, Miinster-Hamburg-London,
2002, p.190; U. Baumann, Die Ehe- ein Sakrament? Benziger Verlag, Zirich, 1988, p.134.

157 Cf. Patrick S. Morris, Alcoholism and Marital Consent: An Investigation of the Alcoholic’s
Capacity/Incapacity to Exchange Valid Consent, The Catholic Marriage Tribunal, London, 1999, p.126ff.
Compare Thomas Aquinas, quartum librum Sententiarum , d.28, cc.3-4; Arcanum Encyclical of Pope Leo XIlI
on Christian Marriage, 10.02.1880 .http://www.vatican.va/holy_father/leo_xiii/encyclicals/documents/hf_I-
xiii_enc_10021880_arcanum_en.html; C. Carlen (ed.), the Papal Encyclicals, 1878-1903, vol. 2, McGrath
Publishing Company, Wilmington, NC, 1981; Encyclical of Pius XI, Casti Connubi 31 December 1930
http://www.vatican.va/holyfather/piusxi/encyclicals/document/hf p-xi_enc 31121930 casti-
connubii_en.html.(accessed: 15.7.2004).

158 cf. Orsy, Marriage in Canon law, p.36. We may add that with this teaching of Vatican Il especially in
Gaudium et Spes, the controversial Augustinian’s hierarchy of ends theory that haunted the Church for so long a
time had been put to rest.

49


http://www.vatican.va/holy_father/leo_xiii/encyclicals/documents/hf_l-�
http://www.vatican.va/holy_father/leo_xiii/encyclicals/documents/hf_l-�
http://www.vatican.va/holyfather/piusxi/encyclicals/document/hf_p-xi_enc_31121930_casti-connubii_en.html.(accessed�
http://www.vatican.va/holyfather/piusxi/encyclicals/document/hf_p-xi_enc_31121930_casti-connubii_en.html.(accessed�

thus reverberates to the good of the other”**. The partners are fruitful if they live and
maintain that intimate partnership of life in a truly human manner.

Nevertheless, while the existence of a true marriage does not in any way depend on begetting
children, since the aged and the sterile can marry, in context, it must be open to procreation as
noted in the divine command: “Increase and multiply” (Gen. 1:28). In other words, the mutual
love of the spouses is intrinsically linked to the reception of creation of new life'®.
Additionally, natural reason and scientific knowledge also tell us that the meeting of a man
and woman must produce the like if the spermatozoa and the ovum are active enough to form
a zygote. Put differently, “the biological fact remains that marriage between a man and a
woman will usually result in children. This fact remains a powerful human reality even if
some married couples, by choice or circumstances, do not have children”*®*. Accordingly,
marriage between man and woman sanctions not only the “intimate partnership of life”, but
also the natural capacity of the couple to create and generate children®%.

However, the most radical setback to the 1917 code’s definition of marriage was that it paid
little attention to the legitimate desires and the needs of the individual persons as the fruits of
the union, stressing rather the propagation of children as the primary end of the institution and

making the acts apt for the generation of the offspring the principal object of the contract™.

4.2  Covenant and Contract*®

In the revision of the 1917 code of canon law the members of the subcommittee (coetus)
working on marriage unanimously agreed that to resolve the frustration in understanding the
purpose of marriage a more suitable terminology is urgently needed to balance the “one-
sided” contract terminology in the marital laws of the Church. The committee argued that
Contractus seems to focus undue attention on a juridical notion of marriage as a source of
rights and obligations®. Theoretically, marriage as a contract is just a precise exchange of

159 patrick S. Morris, Alcoholism and Marital Consent, p.134.
160 cf. Augustine Mendonca and Patrick Morris, “Pathological Gambling and marital consent”, Studia Canonica
36 (2002), p.87.
122 Marriage matters, published by Catholic Organisation for Life and Family, Canada, 2004, p.4

Ibid.
163 Cf. Norbert Liidecke, Genese und Exegese der Ehelehre der Konzilskonstitution “GS” in kanonistischer
Auswertung, Echter Verlag, Wiirzburg, 1989, pp.57-60; Orsy, Marriage in Canon law, p.35.
184 For a concise treatment of Covenant and Contract see Peter Kramer, Kirchenrecht |, pp.102-103; Joseph
Prader, “Die Ehe in der kirchlichen Rechtsordnung* in: Handbuch des katholischen Kirchenrechts, Joseph Listl
and Heribert Schmitz (Hrsg.), zweite grundlegend neubearbeitete Auflage, Verlag Friedrich Pustet, Regensburg,
1999, p.885ff.
165 Cf. Thomas J. Green, “The revised Schema De Matrimonio: Text and reflections”, Jurist vol. XL (1980),
p.66; Cf. A.T. Hanson and R.P. Hanson, A survey of the Christian Faith, Oxford University Press,
Oxford, N.Y, Toronto, Melbourne, 1980, p.240.
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rights, namely, the rights to each other’s bodies for those acts needed for the procreation and
education of children'®. Moreover, for the contract to be valid there had to be competent
parties, pertinent matter, the proper intention, the ability to fulfil the terms of the contract, and
an appropriate signing of the contract™®’. For instance, a contractual agreement between a road
construction Firm and a Government obliged the two parties to fulfil the elements in the pact
but in certain cases a party can abrogate the pact if there is breach of contract. Each party is to
fulfil the conditions set up in the agreement. In certain circumstances, both parties can call for
the withdrawal of the agreement legally or through amicable means. In another way, the
contract is terminated if the job is done or completed. From this point, the contractants have
no longer any real relation in the foreseeable future.

Thus Palmer describes the difference between covenant and contract in the following:
“Contracts deal with things, covenants with people. Contracts engage the services of people;
covenants engage persons. Contracts are made for a stipulated period of time; covenants are
forever. Contracts can be broken, with material loss to the contracting parties; covenants
cannot be broken, but if violated, they result in personal loss and broken hearts. Contracts are
secular affairs, covenant belong to the heart, the temple, or the Church. Lawyers, civil and
ecclesiastical, best understand contracts; poets and theologians appreciate covenants better.
People witness contracts with the state as guarantor; God with God as guarantor witnesses
covenants. Contracts can be made by Children who know the value of a penny; covenants can
be made only by adults who are mentally, emotionally, and spiritually mature”'®®, In the same
way, in a secular contract, a new status resulted, but in the Christian view of marriage, what
results from the contract is something more than status - something akin to the relationship
existing between parent and child or brother and sister. The relationship on this scale has new
dimensions because the marriage is a God-given relationship®®. As a result of this
inadequacy, the coetus settled on the covenant terminology of marriage.

Thus canon 1055 81 of the 1983 code of canon law states: “The marriage covenant, by which
a man and woman establish between themselves a partnership of their whole life, and which
of its own very nature is ordered to the well-being of the spouses and to the procreation and
upbringing of children, has between the baptised, been raised by Christ the Lord to the dignity
of a sacrament”. The covenant terminology in the context of the canon is an attempt to amend
previously presumed understanding of marriage law, which saw the content of the contract as

166 Cf. Bausch, A new look at the sacraments, p.229.

167 Cf. Michael Place, “Familiaris Consortio: A review of its theology”, in C. Curran and R.

McCormick (eds.), John Paul Il and Moral Theology, Paulist Press, New York/Mahwah, N.J, 1998, pp.190-191.
168 p . Palmer, “Christian Marriage, Contract or covenant?”, Theological Studies 33 (1972) p.639.

169 Cf. Timothy Briden and Brian Hanson, Moore’s introduction to English Canon law, third edition, Mowbray
1992, p.72.
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a right to acts fitting for procreation, while the good of the spouses, a vital aspect of marriage,
declared a secondary end in the relation®™.

Gerosa, dilating on the conciliar text has this to say: “the accent on the personal character of
this institution, at the base of every human society, casts a different light also on the
traditional elements and is in nuce entirely contained in the idea of matrimonial covenant
(foedus coniugii), that the fathers of the Council prefer to the traditional Latin concept of
contractus matrimonialis”*™*. Again, he argued, “even if a more detailed analysis of the
conciliar text shows that the terminological change does not mean a complete abandonment of
the idea of contract, however, it cannot be denied that the term ‘covenant’ is theologically
more adequate for expressing the personal and religious reality of marriage”*’. It may be so
because “this recaptures in itself and is also the elements that make of the institution of
marriage a sui generis contract, that is to say a contract whose duration and whose essential
juridical effects are removed from the whim of the contractants”*"*. Explaining this discussion
in other words, Gerosa contended that “the fact that according to the conciliar text those to be
married do not stipulate a contract but a matrimonial law contractus sui generis is better
expressed in the fuller concept of covenant, whose biblical origin better underlines that it is
God himself who is the creator and founder of the institution of marriage: “Ipse vero Deus est
auctor matrimonii, variis bonis ac finibus praediti”*’*. Thus the covenant terminology
reassures and fully recaptures the divine character of the institution of marriage that also
singles out the proprium that distinguishes marriage from any other contract and thus opens
up the way towards a correct conception of marriage as sacrament of the Church’.

In spite of the covenant terminology the 1983 code invariably retains the earlier criteria for
the validity, sacramentality, and indissolubility of marriage. Covenant is mentioned only three
times in the 1983 code. Canon 1055 mentioned matrimonial foedus; c. 1057 82 mentioned it
in relation to foedus irrevocabilis and in c. 1063 no.4 marriage preparation in relation to
foedus coniugalis'’®. Contract on the other hand was mentioned 40 times in relation to
marriage. While admitting that with the covenant language in canon 1055, 81 of 1983 CIC,
the legislator presumed to place the marriage law in a theological context, nevertheless the
code never erodes or abrogates the contractual elements entrenched in the celebration of

170 cf. Bernard Haring, Free and Faithful in Christ, vol.3, St. Paul Publications, Middlegreen 1981, p.153.

! Gerosa, Canon Law, p.190. For recent discussion on this theme see also J. Eder, Der Begriff des ““foedus
matrimoniale” im Eherecht des CIC, EOS Verlag, St. Ottilien 1989; N. Liidecke, Eheschliessung als Bund.
Genese und der Ehelehre der Konzilskonstitution “Gaudium et Spes” in kanonistischer Auswertung, Wirzburg
1989.

172 Gerosa, Canon Law, pp.190-191.

173 Gerosa, Canon Law, p. 191

7% Gerosa, Canon Law, p. 191.

17> Cf. Gerosa, Canon Law, p. 191.

176 Cf. Eder, Der Begriff “foedus matrimoniale” in Eherecht, p.65.
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marriage'’”. What the legislator set off to do was to incorporate formally legal matter into the

sacred context of marriage'’®. We can only say that the terms covenant (c.1055, §1) and
contract (c.1055, 82) refer to the same reality.

Besides, the relationship between contract and covenant could best be understood if we
consider the replacing of contract in ¢.1055 with covenant as a move to a higher viewpoint.
Therefore, writes O’Rourke: “In essence, therefore, there is no difference in saying that
marriage is a contract or a covenant ... There is no doubt that the term ‘covenant’ has a more
solemn ring to it than does the term ‘contract’, but whether one calls marriage a contract, a
covenant or a compact, one is saying the same thing. Every covenant is a contract; every
marriage is thus to be judged in contractual terms*".

Similarly, it is being acknowledged that what the covenanting act creating a marriage creates
is a “contract’ (a natural institution) and this contract between the baptised is a sacrament. The
preference for the word covenant, in the opening paragraph of ¢.1055, is a reflection of a
desire to express the dignity and sacredness of the marital state through the use of biblical
language. The word *“covenant” also captures the reality of the parallel between the
Christ/Church relationship and the spouse/spouse relationship as expressed by St. Paul. The
covenant between Christ and his people created the Church as a sacrament; the valid marital
covenant between the baptised actualises marriage as a sacrament™®®. This would imply that
marriage is an entrenched juridical reality with rights and duties, grounded in the valid and
legitimate celebration of marriage; however it must also reflect and express the dignity and
sacredness of the marital state described in the vocation of married couples.

77 Cf. Ludecke, EheschlieRung als Bund, p.257ff.

178 Cf. Demel, Kirchliche Trauung, p.215. Demel seems to clarify the supposed contradiction between covnant
and contract perceived in the 1983 code of canon law: Durch die Hervorhebung der Ehe als personale Lebens-
und Liebesbeziehung der Eheleute zueinander ist es der Konzilsversammlung gelungen, denn vertraglichen
Aspekt der Ehe ein dynamisches Gegenwicht zu geben, ohne deshalb den Vertragsgedanken aufzugeben. Denn
auch nach der Lehre des I1. Vaticanums kommt die Ehe durch den Konsensaustausch der Partner zustande; weil
die Konzilsversammlung in ihrem pastoralen Bemiihen mehr die menschliche Voraussetzung des Ehekonsenses,
namlich das personale Einverstandnis der Ehepartner, im Blick hatte und weniger an der rechtlichen
Ausgestaltung des Ehekonsenses interessiert war, zumal diese bisher zu einseitig betont war, hat es bevorzugt
den mehr rechtlich gefarbten Begriff des Ehevertrages durch des biblisch geprégten und personal ausgerichteten
Ehebundes ersetzt. Dieses VVorgehen ist fir ein Pastoralkonzil durchaus legitim, da es per definitionem die Ehe
nicht als rechtliche Institution zu betrachten hat, sondern als personal-religits zu gestaltende Wirklichkeit. Daher
besagt der konziliare Austausch des Vertragsbegriffes durch den Bundesbegriff, dass die Vertragsvorstellung fur
den pastoralen Bereich der Ehe ungeeignet ist, nicht aber, dass sie damit auch in allen anderen Bereichen der
Ehe, wie z.B. im Eherecht, nicht (mehr) zweckmdRig und daher generell abzuschaffen sei. To read more about
this position see also: Kramer, Kirchenrecht I, p.104f.

179 3.J. O’Rourke, “Thoughts on Marriage”, StudCan 22 (1988), p.188.

180 T Mackin, What is Marriage?, Paulist Press, Ramsey, N.j, 1982, p.288; P.F. Palmer, “Christian Marriage:
Contract or Covenant?”, in: Theologies Studies, 33 (1972), p.636. See also Ignatius Gramunt, “The definition of
marriage in the code of Canon Law”, http//:www.catholic.net/RCC/Periodicals/Homilectic/06-96/2/2.html
(accessed 12.05.2005).

53



4.3 Why marriage is a sacrament.

We will begin to ask few hypothetical questions. How and when did marriage become a
sacrament as instituted by Christ? Some believe that it is very difficult to trace the
sacramentality of marriage to Christ, because Jesus Christ has never said anything about the
matter and form of marriage'®". Those who hold this view postulate that only a handful of
modern day theologians will still hang on to the idea that Christ did intentionally, actually and
personally raise the human institution of matrimony to the dignity of a sacrament. To speak of
direct and immediate foundation of the sacrament by Christ will also be to stretch the
historical evidence handed down so far. In addition, to postulate according to such opinions
that the Lord raised the marriage of the baptised to the dignity of a sacrament (cf. ¢.1055, §2)
may be an anachronistic form of a speech®. In the words of Bausch “marriage clearly existed
before Christ, so how could there be a specifically Christian holiness attached to it”*®. We
might therefore infer that “marriage as an institution is older than Jesus” because it predates
the message carried by angel Gabriel to Mary. Above all the sacramentality of marriage was
not considered until the eleventh century*®. It has been said that Christ’s participation in the
marriage in Cana, and Paul as we have seen in Ephesians 5, comparing the union of Christ
with the Church symbolises the union between husband and wife to concretise the biblical
foundation of marriage as being a sacrament. Some may consider these propositions as
nothing more than just good advertisements for marriage'®®. These opinions somehow carried
weight because in reality throughout his ministry Christ did not give any substantial and
independent teachings on marriage to convince his hearers except on the question on divorce.
His manifesto and agenda in Luke 4 did not suggest any searchlight on marriage. His focus
did not centre on marriage and he did not explicitly declare marriage as one of those particular
ritual actions (sacraments) through which his redemptive work is made fruitful to
mankind.*®. Christ seems to consider marriage from a purely secular level and of human
nature. In view of all this we may be tempted to conclude that marriage is a human reality
since the dawn of human history. It became a sacrament bearing special graces in the era of

Christianity™®’.

181 Cf. Demel, Kirchliche Trauung, p.52. See also J. Ratzinger, ,,Zur Theologie der Ehe*, in: Theologie der Ehe,
G. Krems und R. Mumm (Hrsg.), Regensburg 1969, p.82: ,,Die este These, die sich von der katholischen
Theologie ein Sakrament. Wenn man bei der klassischen Katechismusdefinition verbleibt, wonach Sakrament
ein &uleres, von Christus eingesetztes Zeichen ist, das innere Gnade andeutet und bewirkt, besagt dieser Satz
wenig, ja er ist in jeder Hinsicht fragwurdig: weder hat Christus die Ehe eingesetzt noch ihr ein bestimmtes
&uReres Zeichen gegeben®.

182 cf, Orsy, Christian Marriage, pp. 286-287.

183 Bausch, A new look at the sacraments, p.230.

184 Schillebeeckx, Marriage, p.330; Kasper, Theology of Christian marriage, p.32.

185 Cf. Hanson and Hanson, A survey of the Christian Faith, p.238.

186 pospishil, Eastern Catholic Marriage Law, p.174.

187 john T. Finnegan, “Marriage Law”, in: A pastoral Guide to canon law, ed. by George J. Dyer, Gill and
Macmillan, Dublin, 1977, p.61.

54



In spite of the above perceptions, canon 1055 81 teaches and recognises that the marriage
between baptised man and woman is not only a covenant but also a sacrament instituted by
Christ'®®, In the plain words of the canon (c.1055 §1) the covenant, which the baptised
couples establish between themselves, has been raised to the dignity of sacrament such that
the understanding of marriage does no longer depend on human reality alone but has sacred
dimension in relation to the saving work of Christ. While admitting that Christ did not make
marriage a major topic in his doctrinal frameworks, we may also admit that his reactions and
comments about the situation of marriage did revoke the old misunderstanding of marriage.
Christ answers to his hearers emphasise love-saturated and valid marriage between man and
woman is a sacred relation: divine handiwork of God. The presence of divine duties in
marriage, which the entire community of people of God and partners must uphold, raises
marriage above the level of a secular orientation into the status of a sacred alliance'®.

Besides, Christ may not have used the word ‘institution’ but the doctrine of the Church
teaches that in a sense Christ instituted the sacraments of the Church®®. Therefore, we have a
reason to re-examine this institution in the light of scripture. “Christ’s institution of marriage
as a sacrament is found, rather, in those expressions of his will to ‘raise’ the natural law
institution to the new order of grace ... by his active presence in Cana, by establishing a new
people ruled by a new covenant and even more specifically, by abrogating the old law
concerning divorce and re-establishing the original indissolubility of marriage”*®*. This means
that we may not find scriptural evidence of direct institution of marriage by Christ, yet the
sacramentality of marriage is grounded in his saving work**2. This means that the redemption
brought by Christ, which is continued here on earth now through ritual actions, makes it
indispensable that Christ is legal author of marriage as a sacrament. Though, the institution of
marriage as a sacrament by Christ is not very much glaring in the scripture, it is nonetheless
implicit and founded in the fact of baptism (Cf. C.1055 §2) which initiates a person validly
into the new dispensation. Thus, the totality of the relationship between husband and wife has
been elevated to a sacrament of his redemption™.

Moreover the sacrament of marriage is of its very nature of divine institution, yet the human
will also enters into it and performs a most noble part. For the couples, inasmuch as it is a
conjugal union of a particular man and woman, the sacrament arises only from the bond of

188

Cf. GS 48.
189 Cf. Andrew Mensah Amankwaa, The Problematic of Divorce. A Dogmatic inquiry into the indissolubility of
marriage, Extractum ex dissertatione ad Doctoratum in Facultate Theologiae, Pontificia Universitas Urbaniana,
Rome, 2002, p.44.
190 Cf. J.S. Martins, The Sacraments of the New Alliance, Theological Publications in India, Bangalore 1988,
pp.268-270.
91 1gnatius Gramunt, “The Essence of Marriage and the Code of Canon Law”, Studia canonical 25 (1991),
p.369.
192 Cf. Doyle, Marriage, p. 741.
193 pospishil, Eastern Catholic Marriage Law, p.174.
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love, free consent of each of the spouses; and this free act of the will, which each party hands
“over and accepts” those rights proper to the state of marriage, is so necessary to constitute
true sacrament of marriage that cannot be supplied by any human power. This freedom,
however, regards only the question whether the contracting parties really wish to enter into
matrimony or to marry this particular person; but the nature of matrimony is entirely
independent of the free will of man, so that if one has once contracted matrimony he is
thereby subject to its divinely made laws and its essential properties*®*.

The Church did not only teach that marriage was instituted by Christ but that marriage as a
sacrament has juridical significance. Canon.1055 82 recognised that every valid marriage
entered into between two validly baptised matured persons within or outside the Catholic
Church is of its nature a sacrament. The canon did not make any distinction between the
sacrament and contract. “This reflects the fact that a natural marriage contract becomes, by
reason of the baptism of the spouses, a sacramental covenant”®. We must understand that the
earlier canonical doctrines on marriage did not talk about the relation between marriage
contract and the sacrament. The emphasis placed on the identity of contract and sacrament
carried over from 1917 code (cf. 1012 8§82) came as a result of the eighteenth and nineteenth
centuries secularisation and the increasing attacks of certain European civil governments
challenging the Church’s jurisdiction over marriage. The intention behind these attacks was to
gain total control over the institution of marriage.

However the Church came strongly to defend the fact that the contract of marriage cannot be
separated from the sacrament. In fact the primary force of their argument focused on the
sacramental reality as integral to the human institution of marriage; i.e., in sacramental
marriage the sacrament is not merely extrinsic to marriage nor does it stand as an accessory to
the contract of marriage. If marriage were a sacrament then the totality of marriage is
sacramentalised*®. According to canon 1055 § 2 the sacramental character can exist only in a
marriage in which both partners are baptized. Since marriage follows the contract, and the
contract necessarily presupposes equal distribution of rights and duties upon either partner,
sacramentality also has to exist for both or neither. Consequently the sacramentality can be

verified only if both are baptized and thereby become capable of other sacraments*®”.

In the discussion to follow, if canon law and theology see marriage as a sacrament, what are
the form and the matter of it? In marriage, the couples are the ministers of the sacrament of
marriage, the priest is the official witness of the Church, who receives the manifestation of

¥pjus XI, Enc. Casti Connubii, n. 6.

% Doyle, Marriage, p.741.

19 Ccf. Raymond Finn, “Faith and the sacrament of marriage: General conclusions from an historical study”,
Marriage Studies 3 (1985), p.107.

97 pospishil, Eastern Catholic Marriage Law, p.176.
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consent and confers the blessing (cf.c.1108). Leo XIII explains that marriage is a sacrament,
because it is a holy sign, which gives grace, showing forth an image of the mystical nuptials
of Christ with the Church. The form and image of the nuptials is the very bond of that most
close union in which man and woman are bound together in one; which the bond is nothing
else but the marriage itself. As a result, it is clear that among Christians every true marriage
is, in itself and by itself, a sacrament; and that nothing can be further from the truth than to
say that the sacrament is a certain added ornament, or outward endowment, which can be
separated and torn away from the contract at the caprice of man®®.

Though Christ did not say anything about the form and matter of marriage, St. Thomas
Aquinas in his treatment of sacramental sign gives us a help to understand why marriage is a
sacrament on the basis of the understanding we get from the definition of sacrament as a sign.
According to him the visible sign in marriage is made up of those sensible acts that take place
with the exchange of vows or consent; the matter of this sign is the giving and accepting of
each other as husband and wife, the ratification and consummation of the marriage, and the
form is the external manifestation of consent. The things signified and contained in the sign is
the bond that is established between the baptised and the bond is itself a sign of that
indivisible union between Christ and the Church, the supernatural effect (grace), is
produced'®®. The interpretation of this in the real terms is that the sacramental sign in
marriage consists of matter and form whereby the mutual and legal surrender of each partner
of everything in the sphere of marriage indicated by words or signs expressing the consent
from the interior is the matter of the sacrament of marriage. The form of the sacrament is
mutual legal acceptance of their bodies for the purposes of all that marriage entails. Therefore
the matter is the mutual offer made by the words or signs showing the genuine innermost
consent to the bond®.

If all the important elements that qualify marriage to be a sacrament are present, what grace
then does it give? The grace in the sacrament of marriage corresponds to the fruits of the
marriage in that the marriage becomes the source of blessing and peace to spouse. As a saving
reality, the grace will bring the spouses to holiness. Their love, manifested in fidelity, passion,
fertility, generosity, sacrifice, forgiveness, and healing, makes known God’s love in their
family, communities, and society. This Christian meaning confirms and strengthens the
human value of a marital union®®’. As a sacrament, marriage reflects the covenant between
Christ and his Church and is the efficacious sign of this New Covenant. It is symbolised in

marriage by the reciprocal and indissoluble commitment of the spouses®®. This became an

198 | eo X1, Enc. Arcanum, no.24.

199 Cf. St. Thomas Aquinas, Summa Theologiae, Supplementary, q.42,a.1.
20 . Siegle, Marriage According to the new code, p.11.

2L CCC. nos. 1612-1617; 1641-1642.

22 Cf, Doyle, Marriage, 750.
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outward sign of his inner love, and the grace derived from the sacrament was to assist the
couple to grow in that vocation of holiness and the performing of their married duties and
obligations in line with the divine demand®®. Consequently, the couple in marriage receive in
this institution a special mission of the Church to co-operate in the fulfilment of salvation by
those actions, which are proper to the nature of marriage®®.

Moreover, the salvation and grace efficaciously transferable by the sacrament of marriage, in
fact, encourages the Church to protest against and consider it invalid, a marriage validly
contracted which went through a civil or customary among baptised persons however deep
and real their love might be. Therefore, it is acceptable according to the Church to break the
validly civil or customary bond and the existing families in order to celebrate a sacramental
marriage. Only then, do the couple come under the norm that what God has joined together,

must not separate®>.

4.4 Unity and indissolubility of marriage

Unity and indissolubility are identified to be essential properties of marriage and according to
.1056 they acquire in Christian marriage a distinctive firmness by reason of the sacrament.
Marriage of every kind is foremost exclusive and permanent as a demand of natural law. But
in the Christian marriage, these properties acquire a special firmness in that their absence
readily makes the contract invalid®®. In any case, these properties are the life-soul of a
Christian marriage ordered to be permanent, watertight and totally sealed against the third
party. For this reason, if through a positive act of the will either or both parties should
exclude marriage itself, some essential element or an essential marriage, then it is invalidly
contracted (cf. ¢.1101 §2).

In the same way, the code indemnified these essentials of marriage to say, “A person who is
held to the bond of a prior marriage, even if it has not been consummated, invalidly attempts
marriage. Even if the prior marriage is invalid or dissolved for any reason whatever, it is not
on that account permitted to contract another before the nullity or the dissolution of the prior
marriage has been legitimately and certainly established” (c.1085). Again, the code
maintained that the primary effect of marriage, i.e. the bond, is of divine law in the sense that
no amount of witchery can prevent or negate its permanency: “From a valid marriage arises a
bond between the spouses which by its very nature is perpetual and exclusive; furthermore, in

2% Cf, Bausch, A new look at the sacraments, p.231.

204 Cf, Pospishil, Eastern Catholic Marriage Law, pp.174-175.

25 ¢f, Juan Segundo, The Sacraments today, transl. By John Drury, Gill and Macmillan, Dublin, 1973, pp.81-82.
28 \Whether marriage from the very beginning was a union between a man and a woman, and indissoluble is
another matter.
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a Christian marriage the spouses are strengthened and, as it were, consecrated for the duties
and the dignity of their state by a special sacrament” (c.1134)%°". The exclusiveness and
indissolubility of the relationship that binds the spouses (cf.c.1056) are required, as the
Church has always taught, by the good of the spouse as well as the good of the children.

Indissolubility as one of the essential properties of marriage means that the matrimonial bond
which is the core of the union is permanent for life. It is believed that a marriage legally and
validly celebrated creates a covenant between the parties which cannot intrinsically or
extrinsically be put asunder. The intrinsic indissolubility means that the couples are not
allowed to dissolve the contract by themselves. They cannot terminate the bond either by a
party or both parties. In short, the contract cannot be terminated from within the parties. The
extrinsically indissolubility means that the bond cannot be dissolved by a third party. No
authority either civilly or ecclesiastical in anyway even if the request comes from the parties
themselves can terminate the bond®®,

Marriage, therefore, properly celebrated and consummated created an indissoluble
metaphysical bond between man and woman. The bond had been created by God and
therefore could in theory under no circumstances be broken. The Church from the beginning
had done everything under her power to protect this divine law and had disliked divorce, and
tried to avoid its occurring when possible, but she had in the early centuries never regarded
divorce as metaphysically impossible, but as simply something that could not happen®®.

However, theology and Canon doctrine constantly maintain that it is simply not within the
Church’s competence to recognise a divorce as something which sets the parties free to
contract new marriages with other partner. No matter how great the powers delegated to the
Church by our Lord, the Church’s authority is still only a delegated authority and cannot be
exercised outside the framework of the divine law. It is never within the competence of the
Church to declare that a man and woman who contracted marriage validly ceases to be
husband and wife just as it is not within her competence to declare that the relationship of
parent and child is dissolved. Law may destroy the legal nexus between parent and child, but
the natural bond as parent and child still remains. Similarly, the secular courts may dissolve
the legal nexus of sacramental marriage; still the parties remain husband and wife in the eye
of the divine law. None of the parties to a contract is incapable during the lifetime of the other

27 Cf. Kramer, Kirchenrecht I, p.109ff; Klaus Mérsdorf, Lehrbuch des Kirchenrechts, auf Grund des Codex
lurius Canonici, Band I1, Verlag Ferdinand Schéningh, Miinchen, 1967, p. 138f.; U. Luz, Das Evangelium nach
Matthdus (1-7), Zirich-Einsiedeln-K&In 1985, 268-279; H. Schirmann, ,,Neutestamentliche Marginalien zur
Frage nach der Institutionalitat, Unaufléslichkeit und Sakramentalitdt de Ehe®, in: Kirche und Bibel. FS fir E.
Schick, Paderborn 1979, 409-430; Zapp, Kanonisches Eherecht, 35f.

208 Cf, Matthaus Kaiser, ,,Grundfragen des kirchlichen Eherechts®, in : Grundriss des nachkonziliaren
Kirchrechts, Joseph Listl u.a (Hrsg.) Verlag Friedrich Pustet, Regensburg 1980, pp.541f.

2% Cf, Hanson and Hanson, A survey of the Christian Faith, p.238.
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to contract a true and valid marriage with a new partner’®. A marriage once validly
regularised without no dubious intention persists the whole life, and the power of love though
invisible, makes it impossible for one partner to enter a new union thus short-circuiting the
possibilities of a love given forever to someone through covenantal behaviour who is still
alive®™,

Even though canonical doctrine has always been pious to the teaching that marriage which
has been ratified and consummated (cf. C.1062 81; C. 1141) is indissoluble, today’s
jurisprudence of the tribunal concept of declaring marriage “void and null” has elastically
stretched to cover so many possibilities that it looks as if the Church might as well recognise
the possibility that marriage can ever cease to exist. It may appear so because judges seem to
be discovering all sorts of new reasons for deciding that marriages have in fact never taken
place??. Moreover, it appears we cannot speak of “absolute indissolubility” of marriage
because in some way the Church has had recourse to the so called Pauline and Petrine
privileges (cf. cc.1142, 1143) to dissolve marriages.

However, we should bear in mind that though “absolute indissolubility” seems to be a mere
phrase, if one considers the replacement of the term “dissolution” with the phrase “null and
void”, it does not mean that the Church freely allows dissolution of marriages. There are some
marriages in fact, which did not exist or happen because they lack the impetus of a real and
valid marriage. The nature of marriage “is a reality that either exists or does not exist”?*3, It
exists if it is legally and validly contracted and it does not exist if its important elements are
defective before the marriage was seemly celebrated.

219 ¢f, Briden and Brian Hanson, Moore’s introduction to English, p.73.

211 ¢f, Segundo, The Sacraments today, p.83.

212 cf, Hanson and Hanson, A survey of the Christian Faith, p.238.

213 Francisco Javier Urrutia, “The Internal forum solution, some comments”, Jurist XL (1980), p.135.
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Chapter 11

Customary marriage in Ghana

In the preceding chapter we made the effort to tackle the question of the genesis of the
institution of marriage outside and within Christianity; and how the Church formally enacts
laws to regulate it. The above first chapter was to serve as a general knowledge and
background to understanding the institution of marriage in anticipation of how effective
pastoral care for marriage preparation can be achieved especially in Ho Diocese. In this
chapter, we shall look at the notion of marriage from an African perspective®** and some of
the urgent pastoral problems related to it.

Urrutia, in an article, establishes that the perception from many quarters in recent times,
especially from African canon law students, theological researchers and social writers is that
the Church’s laws regulating marriage do not take the principles that guide African cultural
perspectives of marriage into account in the formulation of the universal marriage laws of the
Church®®. Unfortunately, as he observes, these upheavals and claims of these African
researchers and writers “do not seem to have had a visible influence either on academic
teaching on marriage or on the official teaching of the Church”?*°. This can clearly be seen in
the revision of the 1917 CIC and the promulgation of the 1983 code®’, which made no
substantial inroads to settle the crisis between the African customary marriage and the
Christian marriage in a more suitable way to allow the Catholic faith to have a solid ground
among the people of Africa. Logically, we can infer from this notion that Traditional African
ideals of marriage seem to be opposed to the principles of canonical laws on marriage®®.
Likewise, the conclusion to be drawn is that traditional African marriage might be thought to

24 We intend to dilate more on customary marriage from the Ghanaian perspective but from time to time
references will be made to include the whole of Africa especially sub-Saharan African. The reason being that the
core elements in the traditional African marriages are almost the same everywhere but the mode of celebrating
may differ from country to country, society to society and even in the same ethnic group.

213 Francisco Urrutia, “The Challenges on Canonical Doctrine on Marriage Arising from Africa”, Studia
canonica, 23 (1989), p.5f; T.P. Koalisang, Matrimonial Consent Among Southern Basotho (Southern Africa),
excerpta ex dissertatione ad doctoratum in Facultate iuris canonici Pontificiae Universitatis Gregorianae, Romae,
1988, p.1. Kolisang maintains that “the canonical concept of marriage does not quite correspond to the African
concept”

218 Urrutia, The Challenges on Canonical Doctrine on Marriage Arising from Africa, p.6.

27 |n the revision of marriage laws, the coetus on several occasions specifically refers to concerns expressed by
African bishop conferences as regard to the impact of Church law on the African socio-cultural situation. In the
can 295 §1 schema 1975 (can. 1081 81 1917 CIC) on the notion of marital consent, one African episcopal
conference stated that African marriage is a progressive event involving the prospective couples and their
families; accordingly it is difficult to determine precisely at what moment consent is definitely expressed.
However the coetus ignoring the matter respond that there is a point at which one can verify true marital consent
in relationship to which the other marriage rites are preliminary in character. See Green, The revised Schema: De
Matrimonio, p.67.

218 |n recent times Benedict XVI made similar comments to Ghana Bishops in the ‘Ad Limina’. We will take up
these comments in the last chapter of this work.
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have been inadequate or rather to be in a confused state and therefore has been left out in any
serious deliberation in the formulation of regulations in the Church.

It must be remembered that as far back as the 1980 synod of bishops, and more recently in
the 1994 African synod, the question about how to raise African customary marriage to
become a truly sacramental celebration of marriage was vigorously pursued; however, to the
surprise of many, the matter was again left to the African hierarchy to come back home and
decide once more what to do; which is a nice way for the Church to delay the necessary
reforms still needed to make the marriage laws in the Church take on a global face. In the
same vein, the Symposium of Episcopal Conferences of Africa and Madagascar (SECAM)
could also not effectively address the issues of traditional or customary marriages on the
continent.

The above remark about the Church’s stand to alienate African traditional marriage should
not be seen or considered as suggesting that a chapter should be inserted or opened in the
code just to deal with related African marriage issues because we are aware that the structural
reality of marriage is neither African, Asian, American nor European. It is a human reality,
the same everywhere. The human person, in its essential objective elements and demands, is
identical everywhere. Nevertheless, the expression of this reality varies from culture to
culture without obliterating the fact that marriage is an alliance between man and woman.
This alliance between man and woman can be defined differently in cultures®®. This
differential variety gives us the reason why each culture is to be studied carefully in order to
synthesise the major elements into one reasonable entity caring for all. If this fact is ignored
we may end up forming biased laws that relegate some important values in some cultures to
the periphery.

The issue of African customary marriage is to be once again opened to study so that the
necessary studies are made in that some kind of allowance is given for the integration of all
people to the faith, because all said and done, the African despite rapid social change and
Christianity still hold on to fundamental values inherent in the customary marriage.

For instance, the problem of polygamy?? should not be totally relegated to the background as
a phenomenon to be indexed in the archive of the unknown. Other values of the culture such
as bride-wealth and the preparation and celebration of marriage in the African traditional
system must be of great concern for the Church.

219 Cf. Urrutia, The Challenges on Canonical Doctrine on Marriage Arising from Africa. p.10.

220 polygamy is used henceforth to mean a man with many wives since its opposite is not an African
phenomenon. There is no known case in Africa where a woman may validly marriage to two or more men
simultaneously. However, we cannot deny the fact that some women have two or more sacred lovers at the same
time.
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In this part of the work we shall therefore be dealing with the above raised issues in the
African system of marriage??*. We shall also try to find out how these value systems can help
the African to be more accessible to the demands of effective marriage life as demanded by
the Church. The understanding of the African marriage system is obligatory because it is
unlikely that marriage preparations would be effective in Ho diocese, for that matter Ghana
and Africa, if customary marriage and other related issues of the African culture are not
seriously reconsidered not forgetting the Christian message. The treatment of the notion of
marriage in the African context, we believe, will help animators or those to be in charge of
preparing prospective couples for the celebration of marriage in the diocese to have a better
idea and understanding of value systems of the traditional society.

We will also tackle different positions of the African woman. We believe that cultural
practices and doctrinal issues in African traditional society in which women are subjected to
inhuman practices can have no positive bearing on effective marriage life and as such must be
eliminated. Women are not to be subordinated, or denied their natural rights, but we must also
respect the division of labour which characterises the African home thus giving a kind of
tranquillity in the family. Division of labour is very much esteemed in African societies. This
IS not to suggest that “helping-hands” are to be denied in times of difficulty in one’s
performance of his or her duty. SECAM described the division of Labour as follows: “The
principle of the division of labour within the family ensures that idleness is reduced to a
minimum. Men know exactly what the lineage expects of them and try to be faithful to it.
Women have their work and do it honourably and joyfully. Boys know what is expected of
them and try not to be found wanting. Girls are trained to do their chores well. The
combination of performances of the duties of the different groups makes an ideal family”?%.

221 \We can summarise the traditional African views on marriage as follows: Ehe dient einem Bund, der nicht nur
einen Mann und eine Frau, sondern auch die GroRfamilien oder die Stdmme der Gatten verband. Die
Grol¥familie oder Stamm des Mé&dchens gab das Madchen als Frau der GroRfamilie oder dem Stamm des
Bréautigams. Die Hingabe des Brautpreises durch die Familie des Brautigams diente einem doppelten Zweck:
Einmal bestatigte sie die Ubernahme der Verantwortung fiir das Madchen durch die Familie des Brautigams;
zum anderen diente sie der Solidaritat der Mitglieder der Familie der Braut, denn jedes Familienmitglied erhielt
einen Anteil des Brautpreises. So wurde ein Bund zwischen den zwei Gruppen und nicht zwischen den Partnern
geschlossen. Die Ehe diente der Begriindung groRerer, friedenstiftender Familienbeziehungen. Sie humanisierte
und personalisierte die Beziehungen zwischen den Vélkern und hob die Feindschaft zwischen verschiedenen
Stammen auf. Die Ehe verband als Vertrag aber auch den Mann und die Frau und legte ihre Anspriiche und ihre
Verpflichtungen gegeniiber dem Partner fest. Dieser Vertrag definierte die Zwecke der Ehe fur den Mann und fur
die Frau. Der Mann heiratet, um eine Frau zur Verfiigung zu haben, die seine sexuellen Bedrfnisse befriedigt
und fur ihn arbeitet. Flr den Mann ist die Ehe die gesetzliche Einrichtung fur die Erzeugung von Nachkommen.
Die Frau heiratet, um von dem Mann geschutzt und versorgt zu werden. Ihre moralische, wirtschaftliche und
gesellschaftliche Sicherheit wird durch den Mann gewéhrleistet. Die Frau trégt auch, manchmal mehr, zu dem
moralischen und wirtschaftlichen Leben der Familie bei. Wenn die Monogamie die Idealform der Ehe war, so
war die Polygamie die logische Konsequenz der traditionellen Eheauffassung: Fur die Frau ist sie eine
Befreiung; dank ihrer Mit-Ehefrauen kdnne sie sich von Zeit zu Zeit aus der Fron des Ehelebens 16sen und sich
mit ihren persdnlichen Angelegenheiten und eigenen Wiinschen befassen. See Jean Masamba Mpolo,
,»Polygamie und Familie Identitat und Seelsorgeprobleme der Afrikanischen Kirchen®, in Hanns Engelhardt
(Hrsg.), Die Kirchen und die Ehe, Beiheft zur Okumenischen Rundschau, Nr. 46, Verlag Otto Lembeck,
Frankfurt Am Main, p.78.

?2 SECAM, Inst. Lab. n.63.
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We will so discuss the understanding and positions of SECAM in respect of African
customary marriage.

1. The conception of marriage in Ghana.

There is no universally accepted definition of customary marriage in Africa. Fundamentally,
as we have already hinted, marriage is the accepted institution by which a family life is
established and maintained all over the world. African customary marriage is no exception
since the ideals about marriage are almost the same for all people. However, although
marriage creates a contractual status, the validity of that contract depends upon the personal
law of the parties or upon statute; there are cultural differences as regards to a particular
people or societies.

Since marriage as an institution is not easy to define without entering into unfinished debates
and controversies, our attention will be turned to an overall understanding of marriage in
Ghanaian society. However, the word for marriage in Eve (Ewe) language®® is srodede. The
root verb sro means “to learn”. Therefore srodede literally means to be in position to learn.
Therefore srodede is a learning process. The couple must continue to discover each other
everyday in their marital and family life until death separates them. In other words, marriage
IS a “learnt-process” to cover the whole of life.

Thus, prior to the Marriage Ordinance 1884 (based significantly on the law of England) and
the Marriage of Mohammedans Ordinance 1907 amended in 1951, there was only one legally
recognised marriage in Ghana: marriage under customary law, i.e. the personal law of the
Ghanaian. Therefore there are three systems of marriage recognised by the family law of
Ghana. These are: a) customary law marriages, which the sovereign state of Ghana recognises
as a valid marriage provided the laid down laws and regulations have been followed?®*, which

223 Eve is the language spoken by the Eve tribes in Ghana, Togo and Benin.

2*Customary Marriage and Divorce (Registration) Law 1985 (P.N.D.C.L. 112). Amended 1991 P.N.D.C.L. 263.
In the revision of the laws of Ghana this becomes part one of Marriages Act 1884-1985 (cap 127). This Law
provides for the registration of customary marriages. On the commencement of this Law any marriage contracted
under customary law before or after the commencement shall be registered (S.1)

Either party to the marriage or both parties shall apply to the Registrar of Marriages of the District in which the
marriage was contracted for the registration of the marriage in the register of marriages. (S.2 par. I).

The application shall be made within three months of the marriage, and an application for the registration of a
marriage contracted before the commencement of this Law shall be made within three months of such
commencement. (S.2 par. 29)

Customary Marriage and Divorce (Registration) Law 1991 P.N.D.C.L. 263.

This Law that came into force on 20th August 1991 makes it no longer compulsory to register a marriage
contracted under customary law before or after the commencement of P.N.D.C.L 112. Section 1 of P.N.D.C. L.
236 states that the word shall in P.N.D.C. 112 should be amended to read may.
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vary from society to society or ethnic group to ethnic group; b) Marriage Ordinance and c)
Marriage of Mohammedans Ordinance. Although these three types of marriage are distinct
and have different implications, a marriage between two Ghanaians under either of the two
enactments (Marriage Ordinance and Marriage of Mohammedans Ordinance), can properly be
described both socially and legally, as combined customary and statutory marriage. This is so
because there is hardly a case of a marriage celebrated in Ghana under any of those two
Ordinances or in a foreign country under some other law, which is not preceded or followed
afterwards by performance of all the essential rites of a valid marriage under customary

IaW225

However, ordinance marriage, that is marriage celebrated according to “Register’s certificate”
or marriage officer’s certificate (in this case Church marriage)” or according to the Principal
Marriage Officer’s Licence” is strictly monogamous. Accordingly, any person married under
Ordinance is legally barred and shall be incapable during the continuance of such marriage of
contracting a valid marriage under customary law. The offenders are to be punished by
imprisonment. Nevertheless the actual enforcement of the penalty remains a paper work.
According to Allot: “the restriction merely represents the attitude of Western or Westernised
legislators or Judges; and there appear to be practically no prosecutions under the criminal
code for this sort of offence. Africans married under the marriage ordinance do in fact
continue to exercise their customary power to take additional wives by native law and custom;
and the people recognise such customary unions as valid, despite the legislator”?%.

In the revision of marriage and family Laws of Ghana in 2005 these three types of marriage
were no longer seen as different entities such as “Customary marriage and Divorce
(Registration) Law 1985 (PNDCL 112); the marriage of Mohammedans ordinance (1907) and
the marriage ordinance, 1884 (cap 127) but grouped under one umbrella called “Marriages
Act, 1884-1985 (cap 127)”. However, they were separated into parts 1 (customary marriage
sections 1-19), part 2 (Moslem marriages sec. 20-34) and part 3 (Christian and other
marriages, sec. 35-85). We must also add that though the state recognises these three types of

Whilst S.2 (I) of P.N.D.C.L. 112 states that where a marriage has been contracted under customary law, either
party to marriage shall apply to the Registrar for registration of the marriage, S.2a of P.N.D.C.L. 263 says that
either party may do so.

Section 2(2) of P.N.D.C.L 263 is as follows:

Application for the registration of the marriage may be made any time after the marriage except that the minister
of Justice any time prescribes periods within which failure to register customary marriages contracted before or
after the commencement of this law shall be an offence. The registration requires an affidavit to be sworn by the
family heads or their representatives of parties to the effect that the marriage has taken place and the necessary
customary rites had been duly performed. These affidavits are to be filed with the proper district or municipal or
metropolitan council upon a payment of a fee and the issuing of certificate of marriage.

22 Cf. N.A. Ollennu, “Family law in Ghana”, in Association Internationale des Sciences Juridiques.
International Association of Legal Sciences. Le Droit de la Familie en Afrique noire et a Madagascar. Surveys
made at the request of UNESCO. Directed by Kéba M’baye, editions G.P. Maisonneuve et Larose, Paris 1968,
p.160.

26 Antony Allott, Essays in African Law, Butterworth, London, 1960, p.214.
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marriage, which follow the laid down procedures as valid, the Church on the other hand,
accepts customary and civil marriages as legal but considers them invalid. The Church in
Ghana does not admit the couples in the latter category to the Eucharist??’ and they are
sometimes forbidden to hold a responsible position such as Hamedada (Christian mother),
Hamemega (Head Christian or Church President) or catechist in the Church. Nonetheless,
among these three types of marriage found in Ghanaian society the customary marriage forms
the basis of all.

Customary marriage has all elements, which make a marriage legitimate and valid. In the
customary marriage there is a distinction between “constitutive acts” and “declaratory acts”
just as in all laws of marriage. This makes customary marriage as good and valid as any other
marriage. The “constitutive acts” are those acts without whose performance a marriage cannot
be said to come into existence in legislation. The *“declaratory acts” are those whose
performances only go to publish an already existing marriage to the community at large??®,
The above classification of marriage acts applies equally to all customary marriages in the
Ghanaian societies. As we shall see later in an example of customary marriage of Ghana, it is
the presentation and acceptance, of the “head rum” (Tabiaha) among the Ewe tribe of Ghana
that actually proves whether there is a valid marriage or not.

This presentation made by the man’s family and accepted by the girl’s family is that which
constitutes a valid marriage. In this case if a man and woman are cohabiting under the same
roof in the absence of the presentation and acceptance of “head rum” or the performance of
the constitutive act of marriage then they are living in concubinage®”. Thus the validity of
marriage in Ghanaian society depends solely on the presentation of Tabiaha and the
subsequent bride-wealth, either in the presence of the couple or their accredited
representatives, and the acceptance by the bride’s family. Even today in canonical law the
absence of a partner or both does not invalidate or illegitimate the marriage since the partners
could be validly represented by their families especially the family who acts as proxy,
although the consent of the partners is sort in advance?*°.

221 As we have already seen, In Ghana there are three types of marriages recognised and acceptable to the State.
These are the Church marriage, Customary and Statutory marriages. In principle the Church in Ghana accepts
and recognises these marriages but considers Church marriage as only valid and only condition for spouses to be
admitted to the sacraments especially the sacrament of the Eucharist. The bishops insist though ordinance
marriage and customary marriage (registered or not) is recognised means of contracting marriage, still they need
to solemnise in the Church for validity. The Church’s insistence on the sacramental solemnisation of marriage is
the belief that marriage is divine mystery that should not be tempered with through easy divorces as the
ordinance and customary marriages permitted. They also believe that canonical marriage is the only
unguestionable way to ensure that marriage vow can persist till death separates the couple.

To explain further, the church in Ghana fully accepts the implications of rites of customary marriage to the
faithful but thinks it falls short of the essential elements and properties of marriage.

228 Cf, Enoch D. Kom, Inheritance, Marriage and Divorce, Asempa Publishers Accra 1999, p.59.

229 ¢ f. Kom, Inheritance, Marriage and Divorce, p.59f.

%0 Cf, Jonathan Ankrah, How Africans marry in the Church, Accra, 2007 p.25f.
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Some legal consequences of the performance of the constitutive act of marriage are: the
couples are regarded as husband and wife from the moment of performance even though some
declaratory acts are yet to be performed; the man can claim an “adultery fee” (Asiyoga or
Ayefare) or damages from any man who engages in a marital relation with the woman?®*. On
the other hand, the man can approach other unmarried women without incurring displeasure
of the society. Furthermore, in patrilineal societies such as the Ewes, the woman becomes a
member of the man’s family and either spouse is entitled to inherit the other in case of death,
under the Intestate Succession Law of Ghana, 1985 (PNDC LAW 111)%*2. The performance
of these acts gives the man and woman a new status, responsibilities and duties.

1.1. Features of customary marriage

The African marriage rites are very important to the celebration of marriage. These rites are
followed strictly and are very traditional. Marriage involves not only interpersonal relations
but also intercommunity relations. It implies that the survival of kinship in the social structure
depends on marriage between man and woman; such that marriage always establishes very
strong bonds between the individuals belonging to different families and clans. Therefore it is
the recognized social institution, not only for establishing and maintaining the family, but also
for creating and sustaining the ties of kinship. Without the institution of marriage there would
be no family, nuclear or extended, and therefore no kinship ties. Marriage is thus essential to
the development and enlargement of kinship ties, which are a characteristic feature of African

281 Cf. William E. Offei, Family Law in Ghana (2" edition), Sebewie Publishers Accra, 2001, p.172f; Kom
Inheritance, Marriage and Divorce, p.59 See also J.B Danquah, Cases in Akan Law, Routledge and sons, London
1928, pp.142-143; L.K. Agbosu, “Seduction Actions in Ghana: Benya v. Lawani”, in: Review of Ghana Law,

Vol.XV1 1987, pp.171-190. According to customary law, Asiyoga is the satisfaction fee paid by a third party to
husband for committing adultery with his wife or wives. We must also understand that the adultery has a

connotation of an offence, which on the face of it, seems to be treated in the case of Asiyoga as an infringement
of a legal right and less as an immoral or social evil. This interpretation to adultery would seem to arise from the
fact that polygamy being a legal institution in Ghana, the only way in which divorce cases could be prevented
was to allow a legal fee fixed sum of money or other commodities payable to a husband any of whose wives’
chanced to have illegal intercourse with another man. Such an amount or drinks, sheep or other things which the

society must guarantee is called adultery fee, satisfaction money or Asiyoga, is payable by the adulterous man.
The adulteress may usually escape blame and is receive back to the arms of the forgiving husband. The woman
may escape blame because it is believed that he was being seduced by the adulterer. The penalty is very
important in our custom because seducing another man’s wife causes injury to the husband feelings, honour and
pride.

%2 C f. Kom, Inheritance, Marriage and Divorce, p.60. Even though the State Law of Ghana provides that if the
constitutive acts of marriage have been performed, it is important to register the marriage under Customary
Marriage and Divorce (Registration) Law 1985 PNDC LAW 112 Section 15, it is very difficult to identify the
number of families which have done so. The Intestate succession law means a person who dies without a will
especially in customary marriage.
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society. And, every man or woman who reaches adulthood is expected to marry and bear
children®.

A marriage ceremony takes place over a certain period of time. It is also remarkable that
marriage in Africa is not just simply saying a few words in a ceremony. Marriage is a step-by-
step process taken on by the entire community, including the living and the deceased®**.
Several ceremonies and rituals are preformed over time and at different locations. There is
also the payment of bride-wealth. Traditionally, the bride-wealth differs from society to
society and sometimes within the same ethnic group, local differences are found. Among the
Ewe tribes of Ghana drinks, money, personal effects, etc constitute the payment. The formal
establishment of marriage results from the payment of things by the groom and his people
(lineage head and parents)?*®. Without a bride-wealth, no man can claim any child as his.

There are also different forms of marriage in Africa. The commonest are monogamy and
polygamy. However, polygamy in various forms is in the ascendancy. The more children a
man may give birth to becomes, as it were, a sign of success and a mark of importance®*. The

23Cf, Kwame Gyekye, African Cultural Values: An Introduction, Sankofa Publishing Company, Accra 2003,
p.76.

234 Cf. Mpolo, Polygamie Familie Identitat und Seelsorgeprobleme der Afrikanischen Kirchen: ,,Die Ehe war fiir
den Afrikaner im Grundsatz mehr als eine Einrichtung zur Fortpflanzung und zur Befriedigung sexueller
Berdurfnisse. Sie stellte ein komplexes Beziehungssystem zwischen Lebenden sowie zwischen Lebenden und
Vorfahren dar. Sie heiligte die profane Welt und vermenschlichte heilige. Die Soziologie der Familie war nur
eine Widerspiegelung der Psychologie des Menschen in dem Gesamtzusammenhang seines Seins als solcher und
seines Seins fur andere*(p.78).

2% Cf. G.K. Nukunya, Tradition and Change in Ghana: An Introduction to Sociology, 2°%, Ghana Universities
Press, Accra, 2003, p.42.

2% \We must understand that in the African societies both monogamy and polygamy are accepted and recognised
as such. According to Mpolo, Polygamie Familie Identitat und Seelsorgeprobleme der Afrikanischen Kirchen,
p.78ff, die Polygamie nahm an der soziokulturellen Dynamik der Afrikanischen Volker teil. In ihr stellt sich die
Art dar, in der die Afrikaner in der traditionellen Gesellschaft nicht nur die praktischen Lebensprobleme, sondern
auch die Tiefen Dimension des Menschen verstanden. Die Ehe war nicht nur eine Form der biologischen
Beziehungen zwischen zwei Personen verschiedenen Geschlechts; sie brauchte auch eine ganze Reihe von
bewussten und unbewussten, profanen und religiésen Empfindungen der traditionellen Afrikaner zur
Darstellung. Statt die Polygamie allein auf den Wunsch nach zahlreicher Nachkommenschaft oder ein
ausgeprégtes Streben des Mannes nach sexueller Befriedigung oder die Beherrschung des Mannes durch die
Frau zuriickzufiihren, muss man die Polygamie als ein unfassendes System ansehen, das den gesellschaftlichen
und menschlichen Bedurfnissen der afrikanischen Gemeinschaften entsprach. . Anders gesagt, die traditionelle
Gesellschaft achtete den Mann, der viele Kinder hatte. Die Kinder sind Sozialversicherung fir die Eltern
besonders, wenn sie alter werden. Am Tag seines Todes wurde er umgeben sein vom Glanz seiner Kinder.
Deshalb nahm ein Mann mehrere Frauen, um mehr Kinder zu bekommen. Dieses Bestreben besteht auch im
gegenwartigen Afrika. Die Ehe ohne Kind wurde als unvollsténdig, nicht gesegnet durch die Vorfahren. Anders
gesagt, man wurde eine vollstandige Person nur, wenn man Vater wurde. Der Mann oder die Frau definierten
sich als Person grofRenteils in bezug auf ihre Kinder. VVater oder Mutter zu sein ist eine grofle Ehre in der
Gesellschaft. Man wird nicht mehr bei dem eigenen Namen genannt, sondern ,,geehrt* mit der Bezeichnung ,,der
Vater des...” oder ,,die Mutter des... “ In Afrika dagegen ist das groRte Unglick, das einen Menschen treffen
kann, weder Armut noch friiher Tod, sondern das Scheiden aus dieser Welt ohne Nachkommenschaft. Deshalb
ist Unfruchtbarkeit in manche Félle auch ein Scheidungsgrund. Deshalb wird jeder Ehegatte versuchen zu
beiweisen, dass nicht er fur die Kinderlosigkeit verantwortlich ist. Fir den Mann ist das sehr einfach, da die Sitte
ihm erlaubt, weitere Frauen zu nehmen. Die unfruchtbare Frau ist sehr unglticklich. So wurde auch die
Ehelosigkeit als ein gesellschaftliches Ubel angesehen. Sie widersprach den sozio-kulturellen und religiésen
Werten der traditionellen Gesellschaft und war Faktor der Entfremdung und Isolation nicht nur von den
Genossen in der Gesellschaft, sondern auch von den Ahnen. Auch die Periode der Enthaltsamkeit vor und nach
der Niederkunft der Frau war ebenfalls ein Faktor, der nicht nur eine doppelte Moral — Toleranz gegeniiber
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husband is expected to love all of his wives equally but the first wife or the senior wife is
given preferential treatment.

a. Marriage as a sacred and religious duty.

Before the coming of Christianity, the African believed in the sacredness of marriage and
strictly adhered to the laws and taboos guiding and guarding the institution. In addition, in
many African societies, marriage is seen as one of the crucial rites of passage and is
analogous, to birth, puberty and death rites?®”. Until recently, most African peoples expected
every normal individual to marry at some point and to have children. Similarly, almost
everywhere in Africa until perhaps recently, to attain adulthood and grow to old age without
entering a marriage union was considered abnormal®®. Quite often then, the first marriage for
most individuals symbolised a transition from irresponsible adolescence to mature and
respectable citizenship. Marriage thus transformed the status of those entering this institution
for the first time; and marriage was one of the necessary criteria in the definition of total
social personhood among African peoples. Consequently, in some societies a person who dies
prior to marriage had his or her funeral rites curtailed®*°. Furthermore, marriage in Ghanaian
societies is found to be very important and a sacred institution because it confers tremendous
respect upon the people who enter into it. It is a well known behaviour in our societies that ‘if

you are of age and you do not marry, you lose your self-respect’?*°

This reality in African societies compels especially women to want and hope to be married; in
fact, an unmarried woman is almost an anomaly. Marriage is a requirement of the society, an
obligation every man and woman must fulfil, a drama of life in which every man and woman

auBerehelichen sexuellen Aktivitaten des Mannes — sondern auch die Polygamie rechtfertigte. Nach der
Tradition mehrerer Afrikanischer Gesellschaften gab es keine sexuellen Beziehungen zwischen den Ehegatten
vom siebten Schwangerschaftsmonat bis zum Ende der Stillzeit, d.h. zwischen zwei und drei Jahre nach der
Geburt des Kindes. See Mpolo, Polygamie und Familie Identitat.

287 Cf. Jonathan Thomas Ankrah, How Africans marry in the Church, p.25; John Kuada and Yao Chachah,
Ghana, understanding the people and their culture, Woeli Publishing services, Accra, 1999, p.58ff.

238 The man who does not seem to want to marry, however, is not necessarily looked upon or suspected of being
homosexual. Most Africans would want to deny the existence of homosexual practices in traditional African
societies. Homosexuality is considered taboo and would be outlawed on moral as well as social grounds, because
the continuity of the family and, indeed, of the human species would be most seriously affected if homosexuality
were practiced. The concept of artificial insemination, which could be used to bring children into a family
composed of a homosexual couple, is far removed from the ideas and practices of child birth in the traditional
African society.

2% Cf. A.K. Awedoba, Culture and development in Africa with special Reference to Ghana, Institute of African
Studies, University of Ghana, Legon, 2002, p.117.

20 cf, John K. Anarfi, “Talking and deciding about sex and contraception in Ashanti towns” in: Sex and Gender
in an era of AIDS, Ghana at the turn of the millennium, edited by: Christine Oppong, M. Yaa P.A. Oppong, Irene
K. Odotei, Sub-Saharan Publishers, Legon-Accra, 2006, p.170.
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must participate. Traditionally in many African societies, a young man who has gainful
employment of any kind and earns some income is expected, in fact urged, to marry. Any
undue delay on the part of the young man to marry will cause his parents or the elders in the
lineage to worry and even to interfere in his private life in order to advise and encourage him
to marry?*!,

As a sacred duty to be performed, Mbiti also has the following to say: “Therefore marriage is
looked upon as a sacred duty which every normal person must perform. Failure to do so
means in effect, stopping the flow of life through the individual and hence the diminishing of
mankind upon the earth... Therefore anybody who, under normal condition, refuses to get
married is committing a major offence in the eyes of the society and people will be against
him. In all African societies, everything possible is done to prepare people for marriage and to
make them think in terms of marriage”*. It is a religious obligation by means of which the
individual contributes the seeds of life towards man’s struggle against the loss of original
immortality. For in some societies it is believed that the living-dead that is, the ancestors®*®
are reincarnated or re-born, in part, so that aspect of their personalities or physical
characteristics are re-born in their descendants. A person who therefore has no offspring in
effect quenches the fire of life, and becomes forever dead since his line of physical
continuation is blocked if he does not get married and bear children. Therefore, this sacred
understanding and obligation in the African mind must neither be abused®**. It is therefore a
religious obligation to marry®*. In line with this religiosity of marriage, several ceremonies
and rituals are performed before a marriage is said to have received the blessings of the
ancestors.

1 Gyekye, African Cultural Value, p. 76.

242 John Mbiti, An introduction to African Religion, Heinemann, London 1975, p.98.

23 The living-dead in this context means that in African philosophy the dead continue to exist among the living.
It is believe that the living person has the innate longing to exist perpetually. However death is unavoidable the
dead prolong their existence as living persons in their descendants. It is only when the ancestors have no further
living descendants are they completely dead. For further discussion on the role of ‘ancestors’ see Harry Sawyerr,
Creative Evangelism: Toward a New Christian Encounter with Africa, Lutherworth Press, London, 1968, p.25ff;
Bolayi Idowu, African Traditional Religion: A Definition, Orbis Books, Maryknoll, N:Y, 1975, 184ff; John
Pobee, Toward an African Theology, Abingdon Press, Nashville, 1979, p. 46ff; Gwinyai Muzorewa, The origins
and development of African Theology, Orbis Books, Maryknoll, N.Y., 1985, pp.11-15; Gotthold Hasenhiittl,
Schwarz bin Ich und Schoén. Der theologische Aufbruch Schwarzafrikas, Wissenschaftliche Buchgesellschaft,
Darmstadt, 1991, p.50.

24 John Mbiti, African religions and Philosophy, second revised and enlarged edition, Heinemann, Oxford,
Melbourne, Auckland, Johannesburg, Blantyre, Gaborone, Chicago, 1990 (Reprinted 1999), p.130.

5 Hasenhiittl, Schwarz bin Ich und Schon, p.66: Uber die EheschlieBung selbst entscheidet nicht der einzelne,
sondern die Familie, der Clan. Auch die wirtschaftlichen, sozialen und religidsen Aspekte spielen eine
bedeutende Rolle. Grundlegend ist die Vorstellung, dass der Mensch Mann und Frau ist. Der ist unvollstdndig
ohne Frau und umgekehrt. Da nur in der Beziehung beider Leben weitergegeben werden kann, ist Ehe zugleich
zutiefst eine religiose Pflicht. In der Ehe wird die urspriingliche Unsterblichkeit neu geschenkt. Jeder ist daher
religids dazu verpflichtet, zu heiraten und Nachkommen hervorzubringen. Mann und Frau in ihrer Relation
stehen im Dienst des Lebens. Wer unverheiratet und kinderlos stirbt, ist losgeldst von der menschlichen
Gesellschaft. Er wird als gemeinschaftsschadigend empfunden und bleibt fir immer abgeschnitten vom Heil,
weil er kein Leben weitergeben hat.
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b. Fecundity

In African societies procreation is directly linked to the sacred bond of marriage. Without
procreation, logically, marriage in the African mind is incomplete. Traditional Africans see
the bearing of children as a religious obligation and the main objective for her folks to enter
into marriage because it is the means by which the individual contributes the seeds of life
towards man’s struggle against the loss of original immortality. As a result, one of the great
striving of husband and wife is to attain personal immortality, which is achieved through
having children within the framework of marriage®*°.

Until the promulgation of the 1983 code of canon law the official position of the Church was
not different from the African mind that procreation was the main reason why people should
marry. However, the Church’s position in the new code polarised the “immunity of priority”
enjoyed by procreation among the essential properties of marriage. The new approach insisted
that marriage is both for the good of the spouses and the capacity of the couple to create and
generate children. In this case, procreation remains absolutely an essential property in
marriage (cf. can. 1055 8§1; 1096 81); however, the “genuinely” lack of it is not a ground for
dissolution or annulment. Interestingly, this new position of the Church and canon law does
not deter the African mind to believe and hold on to tradition that offspring is the proof of a
true marriage. It appears that this entrenched position of African people on procreation might
irritate some people because in the present circumstances one can acquire a child through
adoption. Nevertheless, for Africans, the idea of adoption is deceptive because such a relation
is only simulated blood relationship and therefore is only metaphorical in a family
relationship.

The African still maintains the historical approach to marriage that unless a person has a close
relative that is a real blood child to remember him, when he has physically died, then he is
nobody and simply vanishes out of existence like a flame when it is extinguished. Thus, it is a
duty, religious and ontological for everyone to get married, especially males. Moreover, in the
traditional theory, if a husband has no children or only daughters, he takes another wife so
that children or sons may be born who would survive him and keep him in personal
immortality. Procreation is in a sense the absolute way of insuring that a person is not cut off
from personal immortality. Biologically, both husband and wife are reproduced in their

children, thus perpetuating the chain of humanity®*'.

From these observations it is understandable to hear that if the ordinary Ghanaian man or
woman is asked why he or she desires to marry, comes the spontaneous answer: “to make a
family”. Viewed in its totality, the Africans believe that the biological fecundity must be used
to its fullest end. Haring has this to say: “Generally speaking, the biological fecundity of
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cf. Mbiti, African religions and Philosophy, p.130.
cf. Mbiti, African religions and Philosophy, p. 130.

71



woman had to be used to the full because of the high rate of infant mortality and the frequent
epidemics that decimated the population. To live out old age with dignity, there was no other
hope than to have enough offspring. Further, in a culture of sustenance farmers, children were
important helpers for they returned to the family, in material help, all that they received.
Within this context a great love for children could and did frequently develop which, in turn,
could strengthen the affection between the spouses. They honoured each other gratefully as
father or mother of their children”?*,

Since procreation is still perceived as the main objective in marriage, fecundity inquiries are
made during the period of preparation for marriage into the family background and the
character of the prospective wife before the marriage is finally contracted. For this reason a
woman suspected of being barren has a little chance of proposal. Gyekye remarks that this is
an indication of how African parents and their blood relatives are anxious to see to it that their
sons marry good and fruitful women. Unfortunately, in traditional African societies the real
cause of infertility in the marriage could likely be on the part of the man, but the searchlight is
almost always directed on the woman?*®. Man in African society is always considered to be
viable and active except in the case of impotence. This unfortunate imbalance is propagated
because “the assumption is probably based on the special status of a woman in a marriage: the
woman’s primary role in marriage is to bear children. If through her behaviour before
marriage she has done anything to jeopardize her ability to bear children, she cannot
satisfactorily fulfil her primary role and, in a relationship in which the birth of children is held
as of primary importance, the marriage will not succeed. The man will either divorce her or
take a second wife”?*°. The position of a wife in her husband’s family remains shaky and
unpredictable until she begets a child. She becomes really secure after the birth of a male
child. At this stage she is especially welcome as a responsible housewife in her husband’s
extended family. In fact the birth of the child gives her the title of wife; before this time she
may be said to be a wife only in anticipation®".

8 Bernard Haring, Free and Faithful in Christ, Moral Theology for Priests and Laity, Vol. 2 St. Paul
Publications, Middlegreen, 1979, p.518.

9 of, Gyekye, , African Cultural Value, p.8.1

20 Gyekye, African Cultural Value, p. 82.

1 Hasenhiittl, Schwarz bin Ich und Schon, p.66-67: He writes: Was der CIC 1983 aufgegeben hat, namlich die
Lehre des katholischen Eherechts, dass der finis primarius, das Grundziel der Ehe die Zeugung von Kindern sei,
ist in afrikanischer Auffassung der Ehe noch lebendig, ja Uberhaupt der zentrale Punkt, eine Ehe verstehen zu
kénnen. Das bedeutet, obwohl die Hochzeitsfeier ein zentrales Ereignis ist, ist damit die Ehe nicht vollendet. So
wie es mdglich ist dass das Paar vor der Hochzeit bereits Kinder hat, so ist die Ehe erst wirklichendgiltig, wenn
ein Kind geboren wird. Ehe ist nicht ein einmaliger Akt, der durch die Feier und das Jawort besiegelt ist, sondern
Ehe ist ein Prozess, ist ein Geschehen, die sich rest im Vollzug bewahrheitet. So kénnen eben die Brautleute in
der ,Verlobungszeit’ bereits zusammenleben, und oft gehen sie, wenn kein Kind kommt, wieder auseinander.
Von meisten Stammen wird dies als richtig und gut angesehen. Aber auch wenn sich nach der Hochzeit eigen
sollte, dass keine Kinder kommen, wird sie riickgéngig gemacht. Eine Kinderlose Ehe ist keine Ehe. Wo die
Kinderlose Frau jedoch beim Mann bleibt, ist es auch ihr Wunsch, dass er eine zweite Frau nimmt, damit sie
durch diese Kinder bekommt.
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As such, the fate of a sterile woman is a very hard one indeed. It is frustrating to wives and as
a cause of worry for both families. It is also not uncommonly in Ghanaian societies that she is
made the object of conversation and ridicule by some of her female neighbours. If an occasion
for a quarrel arises, she gets the most painful telling off. In the far distant past women in this
category of childlessness, an irrevocable scourge, never get tired of going to the native
doctors who sometimes can only give a psychological help. She is condemned to a diet of
medicinal roots and herbs; ritual baths, exorcisms and other forms of spiritual satisfactions.
This is understandable since the fundamental causes were not and could not have been known
by the native doctors®*%. On the other hand, those who intentionally refused to give birth are
seen by the society as witches. In certain Ewe societies for instance, it is a grievous sin to
cause abortion. The culprits are always brought before the traditional court to be punished.
This punishment is inflicted not so much because of the living but because the ancestors have
been offended who wish that the community increased and for this reason they must be
pacified.

c. The Community influence on marriage in Africa

The common knowledge in Ghana and for that matter Africa is that marriage is primarily a
union between two families, rather than a contract between man and woman®3. In the
marriage preparations the man and the woman are made aware that they are not being married
to an individual but to a family. Hence the marriage is said to be a union of families rather
than of just two individuals. Actually, the above formulation is only to express the viewpoint
that “marriage is usually a group affair and the ceremony involves, besides the couple and
their immediate relations, distant kinsfolk, neighbours and friends”?**. Nukunya explains
further that this factor can be said to influence the contract of marriage such that in Ghanaian
society marriage is said to be between families and not individuals®®®. To some extent this
viewpoint is in the right direction because in the extended family system of Ghana, the
interest of relatives in the marriage means that two families have become affinal relations and
the children born out of the marriage become real kin of the two sides®®. Moreover, the
success of marriage in our society, despite the explosion of Christianity and modernity,
depends to a considerable extent, on whether or not the two families are agreeable to the
union, otherwise the several occasions, such as a child-naming ceremony, a wedding or a

2Cf. Celestine Obi, “Marriage among the Ibo of Nigeria”, http://codewit.com/igbomarriage.php. (Accessed:
14.07.2008).
23Cf. Florence Abena Dolphyne, The Emancipation of Women: An African Perspective, Ghana Universities
Press, Accra, 2005, pp. 1-2; William E. Offei, Family Law in Ghana, pp.1-20; Kuada and Chachah, Ghana
understanding the people, p.59.
% Nukunya, Tradition and Change in Ghana, p. 42.
255 H

Ibid.
20 |hid.
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funeral, during which the two families will have to interact, may very well become a serious
source of irritation and conflict that may sometimes result in the breakdown of the
marriage®’.

For this reason, even today, the educated urban young man and woman, who believe they are
in love and would like to get married would do all they can to persuade their parents to agree
to the union, that is if the parents are opposed to the relationship, rather than go to the
marriage registrar’s office or the priest to get married or legalise the union against the wishes
of their parents and lineage®*®. In the same way, a young Ghanaian man and a woman living
in Germany, Europe, America or anywhere else outside the country, would not normally go
through with a marriage ceremony until the man’s parents have gone to ask for the woman’s
hand from her family. However, it is not strange to hear about cases in which Ghanaian young
couples that meet while studying or working abroad get married without their parents’ formal
consent. However, before they return to Ghana, or, as sometimes happens, soon after
returning home, the man asks his relatives to go to the woman’s family to perform the
necessary marriage customs so that the marriage would be recognised by the two families, and
their children accepted by both families. If this is not done, and there is a funeral in, say, the
woman’s family, the man will be treated as an outsider and not as an in-Law, and the same
will apply to the woman if there is a funeral in the man’s family®®. In most cases if the
woman dies the man is forced to pay the bride-wealth or perform the customary rites before
he is allowed to participate in the funeral rites. He may also be fined for not performing the
necessary customary rites earlier. In this way, the society ensures that every marital union is
properly a union between two families.

It has to be noted that although families have great responsibilities in the marriage it does not
mean that there is going to be constant invasion of the privacy or the interpersonal
relationship of the married couple by the members of the two families. The brain behind the
family influence in the marriage could be argued from the responsibilities the couple has
towards the family. In simple terms, this responsibility means that the man should - and is
expected to - show interest in the affairs of his wife’s family, and the woman in those of her
husband’s family, to the extent possible. This is because if the couple becomes cocooned in,
or consumed with, their own affairs and the affairs of their nuclear family or household they
would be branded as selfish. The couple could, by their egoistic conduct, not only invite the
moral and social disdain of their families, but also cause a denial of the goodwill and needed
assistance that could have come to them from their families. Hence it can be seen that the

7 Dolphyne, The Emancipation of Women, p.2.
28 hid.
° Dolphyne, The Emancipation of Women, pp.2-3.

74



African idea and practice of marriage are clearly inspired by the communal ethos of the

traditional society and its social ethics®.

In this connection we could also mention that there are definitely some disadvantages
associated with this communal ethos of our society. One may conclude that there is a definite
possibility of interference in the affairs of the couple by the family members. On account of
these interferences, union could be nettling to the couple. This can sometimes be detrimental
to the marriage or ruin it, if adequate patience and understanding are not demonstrated by
either of the couple®®. Sometimes the number of demands made on the couple by family
members can be disheartening. They vary from general financial help, assistance in looking
for a school for relatives’ children, paying the tuition fees and apprenticeship bills, and
assistance in looking for employment for relatives’ children, to endless contributions toward
defraying hospital, burial and funeral expenses. Although it may happen that the couples are
middle-income earners or wealthy, however these endless demands, even if they can be met,
can bite at their financial position and make living itself very hard for them. Even though in
the circumstances of the extended family system and its concomitant obligations, such
demands may be understandable, they can, nevertheless, become burdensome for the couple
creating suspicion of exploitation of the other partner®®?.

In spite of these disadvantages enumerated above on the couple, without any biased
tendencies we shall also see that there are some advantages as well. The advantages may be
said in the long run to outweigh the disadvantages. It must be mentioned, first, that the interest
shown in the marriage by lineage members and the goodwill demonstrated from the onset
generally continues after the marriage is contracted and in many cases translates into
financial, psychological, or emotional assistance for the couple. Just as the couple may be
called upon to give assistance, they are also made to feel that other members of the two
lineage groups are always prepared to come to their aid. Besides, within the framework of the
familial type of marriage arrangement in which the success of the marriage becomes a
concern for the other members of the two lineage groups, there are always at hand men and
women of goodwill ready to counsel the couple, to help them to sort out their marriage
problems, or patch up quarrels, and so help to bring harmony back into the marriage. These
men and women serve as marriage or family counsellors offering advice, admonition, and
giving encouragement based on their experiences in the practice of marriage. The main
objective as far as the family members are concerned is that they do not “interfere”; rather
they merely show interest in the couple’s welfare and to support them in difficult times.
Moreover, the community performs a function that in other, mostly Western societies, is
performed by professional family or marriage counsellors and therapists. But, as lineage

20 cf, Gyekye, African Cultural Value, pp.79-80.
%81 Cf, Gyekye, African Cultural Value, p.80.
%2 Cf, Gyekye, African Cultural Value, pp.80-81.
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members, they would be more involved emotionally in their counselling duties and are likely
to be more effective and of much help to the couples. Any couple can benefit immensely from
the counselling interventions of such experienced kinsmen. Many African marriages have
been strengthened or saved from shipwreck by the appropriate and timely interventions of
such experienced lineage members®®®. Thus, marriage in the African culture must receive the
sanctions of parents and the approval of both families. There is no way one can marry in our
society neglecting the supportive role of the parents and relatives of the other partner.

From the preceding points we may conclude that it is therefore regrettable that GS and many
other canonical writings see marriage in only interpersonal relationship between man and
woman independent of any outside influence. We must again emphasise that even though
African marriage seems to have had the influence of both families and the involvement of the
whole of the community, this does not mean that they have kidnapped the privacy of the
couple. The generally accepted understanding of customary marriage in African tradition is
that marriage is nothing more than a union between man and woman (or women) with the
knowledge of both families.

In the validation of the above, Mbiti argued that “For African peoples, marriage is the focus
of existence. It is the point where all the members of a given community meet: the departed,
the living and those yet to be born. All the dimensions of time meet here and the whole drama
of history is repeated, renewed and revitalized. Marriage is a drama in which everyone
becomes an actor or actress and not just a spectator. Therefore, marriage is a duty, a
requirement from the corporate society, and a rhythm of life in which everyone must
participate. Otherwise, he who does not participate in it is a curse to the community, he is a
rebel and a law-breaker, and he is not only abnormal but under-human”?®*. All this can be
summarised in the words without risking the accusation of exaggeration that marriage is not
simply an affair between individuals who have fallen in love. It is a matter in which the
lineages of the contracting parties are greatly interested and supportive.

d. Courtship procedures

Different customs are observed in the matter of finding partners for marriage in the Ghanaian
society. In selecting and accepting a potential spouse certain qualities and conditions have to
be met. In some societies the parents make the choice, and this may be done even before the
girl child reaches puberty. This mode of contracting marriage in our custom is known as

263 Cf. 1bid.
64 Mbiti, African Religions and Philosophy, p.130.
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infant betrothal®®®. This means that if in one household there is a young boy, his parents go to
another household where there is a young girl or where there is a nursing mother and put in an
‘application’ for the girl®®®. According to Abotchie this infant betrothal (atsunana) of marital
arrangement is known to have worked out satisfactorily in traditional society because special
efforts were made by parents on both sides to develop mutual acquaintanceship between the
betrothed children in the early stages of their lives and, through the ensuing close
companionship, the couple develop affection for and mutual understanding of each other.
Thus, when they come of the marrying age, little or no difficulty is experienced in formally
consummating the already nurtured relationship®’. It will appear that this mode of contracting
marriage is no longer seriously taken if it still exists at all at least in the northern Ewe society.

Another mode of contracting marriage effective until recent times may be termed as “arranged
marriage” which parents desiring to find a suitable girl for their son take a decision in
consultation with the family head, on a girl in their calculation who will be the appropriate
bride-to-be without seeking the son’s prior approval of their choice, and thereupon initiate
consultation with the girl’s family. Such marriages sometimes do not have the blessings of the
couples themselves but the circumstances may force them to accept the supposed wisdom of
the progenitors®®,

The most and the finest way of contracting marriage in the Ghanaian society could be
described as “preferential marriage”?®°. When an adult traditional Ewe man decides to marry a
particular woman he tells his parents about it. It is now the responsibility of his parents and
the elders of the lineage to ask for the woman’s hand from her parents and family?”°. These
people are expected to assume the responsibilities of investigating the backgrounds of the girl.
They would wish to find out whether the targeted individual and her family background are
without reproach. The family would want to be fully informed about the family background of
the prospective wife: whether there are some chronic or hereditary diseases such as epilepsy,
lunacy, leprosy, Tuberculosis and in the present STD, HIV/AIDS in the family; whether they
are not noted to be notorious criminals or witches and evil magicians®’*; whether the
prospective spouse is respectful and hardworking, whether there are burglars and murderers in

265 Cf. Chris Abotchie, Social Control in Traditional Southern Eweland of Ghana: Relevance for Modern Crime
Prevention, Ghana Universities Press, Accra, 1997 (reprinted 2000), p.32.
266 Mbiti, African Religions and Philosophy, p.132.
%7 Chris Abotchie, Social Control in Traditional Southern Eweland of Ghana, p.32.
zzz Abotchie, Social Control in Traditional Southern Eweland of Ghana, p.33.

Ibid.
2% |n some cases parents may suggest particular girl to their son to marry. It is left to the son to accept it or not.
21cf. Abotchie, Social Control in Traditional Southern Eweland of Ghana, p.87: According to him the most
abhorrent stigma in traditional Ghanaian society are the indelibly denigrating stigmas carried by the labels

Adzet>, witch or wizard, or Dzogliametd, practitioner or evil magic. The anti-social witchcraft is looked upon as
an abomination, the devil itself, a curse to society, a person to be feared, shunned or removed from society. The
witch and evil Juju man are supposed to be reputed to have the power to cause the death of other people, both
children and adults, cause accidents, and cause all manner of mysterious afflictions.
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the family, whether the woman is morally good, whether her mother was known to be a flirt
or adulterous, whether the woman’s family is harbouring any secret misdeeds, are not given to
quarrelling and so on.

The investigations are not one-sided. The girl’s family must also make their own investigation
to ascertain the suitability of the prospective husband and his lineage. Coupled with the
above-mentioned problems, the girl’s family must be particular about this important issue:
whether the man can really look after the woman. If the boy is too weak to work then the
girl’s family has every reason to suspect that their daughter may not be taken good care of. In
other words, courtship in Ghanaian society involves a kind of “mutual spying”?’? before the
marriage is considered. These investigations are necessary because each party makes sure that
their potential in-Laws do not have any socially unacceptable behaviour. It is only when the
families’ heads are satisfied on these points that a proposal is made or acceptance is given. If
any of the parties to the marriage finds the background of the other objectionable by reason of
some of the ill heritages mentioned above, then the clan out of concern for the well-being of
her members advises against the marriage®”.

Today with western cultural influence these important preparations towards marriage seem to
be seen as outmoded. But these are steps taken in the traditional Ghanaian society to
safeguard marriage and prevent possible clues for divorce. Divorce is abhorred as unusual and
theoretically forbidden in African societies?’*. Moreover, the traditional practice of making
discreet preliminary investigations into the background of potential brides and groom is very
important because it concerns personal and group security. We may discard these
investigations as overemphasising demands for marriage but for the African these are
important matters that are known to ensure the stability of a marriage.

e. The minimum age of marriage

There is no minimum age for marriage under customary law, although it is rare for spouses to
live together before the girl reaches the age of puberty. Therefore among all Ghanaians the
age at which a person marries is a matter of the physical and psychological development of
the persons in conjunction with adolescence®”. At the age of adolescence, the girl’s breasts

272 Sarpong, Ghana in retrospect, p. 81.

273 Cf. Abotchie, Social Control in Traditional Southern Eweland, p.103.

274 Cf. Daryll Forde, The Benin Kingdom and the Edo speaking peoples of south-western Nigeria, Ethnographic
survey of Africa, Western Africa, International African Institute part X111, London 1970, p.61.

2> See Nukunya, Tradition and Change in Ghana, pp.152-153. Nukunya explains that in the pre-colonial era, age
of marriage followed biological development and certain customary requirements. For girls, apart from their
physical maturity, the performance of puberty rites, where applicable, was the principal consideration. For boys,
whose qualification normally did not include any puberty rite as such, social maturity meant attainment of
certain positions determined by the society. Thus among the Dagomba, one such requirement was the ability to
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begin to enlarge. She starts to grow hair under the armpits and the pubic. The hips begin to
widen and she commences to menstruate. At this stage the girls become attractive to the
opposite sex. Again a state of awareness is created in them and special attention is paid to
their appearances. Most of them also develop shyness and behave in such a way so to display
their maturity. The boys on the other hand also start to grow hair at private parts. Their voices
deepen and become hoax. They also start to produce sperm as a sign of being potential
fathers®™®.

In practical terms, the boy must be fit to hunt, and farm to feed her wife. He must also have
his hut or house. In some cases if the father has enough rooms, he can allocate one to him
until such time that he must get one himself. Even though the boy might live in his father’s
house he must have a separate kitchen for his wife. The girl on other hand must know how to
cook, sweep the house, and fetch firewood and water. In some communities, for instance in
Fodome, the girl must know how to pound “Fufu” (dough made from yam, plantains or
cassava) without lump in it. It must be noted that these values are learnt from the mother.
This is why if the mother is cooking the girl is expected to be around always. She cannot be
playing outside during cooking hours. A girl who does not know how to cook rarely finds
peace at a marital home if not divorce. She must show signs of ability to respect and be
obedient to her husband, in-laws and his folks. Never can the woman insult her husband
without being punished in one form or the other. Her family background and the character of
the mo