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INTRODUCTION
1) Importance of inheritance relations.

Throughout the history of humankind, the ownership issues have affected many
interests and, therefore, have always been represented in society as one of the most
essential and complex relations that require precise and complete legal regulation.
Inheritance is a relationship about the ownership, and, in terms of legal protection,
also requires absolute certainty. Inheritance affects legal relations between heirs,
third parties, sometimes with public authorities of different levels. The legislation
guarantees the heirs the protection of the right of private ownership of the
inheritance and allows them to fulfill the last will of the deceased'. Moreover, it
ensures the transfer and preservation of estate belonging to an individual in the
ownership of that family or people indicated by testator. The life of ordinary
citizens, society, business, and, to some extent, the state itself depends on how
these issues are regulated in the legislation®. What is important is how the state

influences whether these rules and guarantees are actually implemented”.

The inheritance law of developed legal systems is distinguished on the one hand
by stability, on the other hand, by the flexibility of regulating these relations,
which is associated with the increasing popularity of the disposal of inheritance,

which also depends on the growth of the well-being of the population®. It is

! See Bergmann W. Introduction to understanding the German Civil Code/Deutsches Biirgerliches
Gesetzbuch mit Einfiihrungsgesetz. Ilep.c Hem.: Hayu.pegaktopsl A.J.Makosckuii u ap. M.: Bourepe
Kuysep, 2004. 816p. Pp.X-XI.
% That becomes relevant given the annual valuation of inheritance in the EU alone, estimated at billions of
Euro. See Dr.Brox H., Dr.Walker W-D. Erbrecht. 28., vollstindig neu bearbeitete Auflage.
Miinchen:Verlag Franz Vahlen. 2018. Pp.495-496; Dr.G.Grimm. Schnittstellen des deutschen Erbrechts
mit Beziigen zur EuErbO. / Hanover Law Review. 2019. Ne3. P.179.
3 See more, Rauscher A. Das Privateigentum im Dienst der Arbeitenden Menschen. Series:Dresdner
Kathedralvortraege, Heft 4. Editor: ORDO SOCIALIS in cooperation with Aktion Katholischer Christen
im Bistum Dresden-Meissen. Publishing Company: Bonifatius, Paderborn, first edition, 1990. Quoted
from the book: Paymep A. HacTHast COOCTBEHHOCTh B MHTepecax uenoBeka Tpyaa. M.:«/lemo», 1994. 64p.
Pp.52-54.
* See Reimann W. Exklusives Editorial: Erbrechtsgestaltung in unsere Zeit./ W.Reimann, M.Bengel,
F.Dietz. Testament und Erbvertag. 7.Auflage. K6ln: Carl Heymanns Verlag. 2020.. Also see Samailov
G.A. Modern legislative and doctrinal problems of conflict regulation of hereditary succession,
8



impossible to imagine the modern world without a multi-faceted, developed, and
stable legal framework that guarantees the unhindered exercise of the inheritance

right.
i1) Constitution and Act’s regulation of inheritance.

Because of the particular importance of this institution, the declaration of the
protection of inheritance rights is set forth both at the level of international acts and
the level of the Constitution of states. For example, paragraph 1 of Article 17 of the
Charter of Fundamental Rights of the European Union’ proclaims the right of
everyone to bequeath its legal property. For instance, the Basic Law of the Federal
Republic of Germany (Grundgesetz fiir die Bundesrepublik Deutschland, GG) on
23 May 1949°, contains statutory guarantees of inheritance. Article 14, paragraph 1,
of the Basic Law, declares that the right to inherit shall be guaranteed’. Further,
constitutional provisions are usually developed in detail at the level of national
legislation®. The same rule of the German Constitution states that the content and
limits of the right of inheritance are established by law that regulates the necessary

legal instruments and methods of transfer of inheritance.
i1i1) The last amendments of Russian inheritance law and its new institutions.

This fact is quite applicable to Russian Civil Law governing inheritance

relations. Part 4 of Article 35 of the Constitution of the Russian Federation’

complicated by a foreign element. Abstract of the dissertation for the degree of candidate of legal sciences.
Moscow, 2012. 24p. Pp.2-3. // CamamnoB [.A. CoBpeMeHHbBIE 3aKOHOJATENbHBIE W JIOKTPHHAIHHBIE
npoOieMbl  KOJUIM3MOHHOTO — PETYJIUPOBAHUSl  HACIICACTBEHHOTO MPAaBONPEEMCTBA, OCJIOKHEHHOTO
HHOCTPAaHHBIM 3JIEMEHTOM. ABTOpedepaT AuccepTallMd Ha COUCKAHME YUYEHOH CTENeHHM KaHAuAaTra
opuandeckux Hayk. Mocksa, 2012. 24p. C.2-3.
3 Official Journal of the European Communities, 18.12.2000. C 364/1.
¢ Bundesgesetzblatt, 23.05.1949, Nr.I.
7See Lohnig M. Erbrecht. 3., neu bearbeitete Auflage. Miinchen, Verlag Franz Vahlen. 2016. 144p. Unit 3.
Pp.1-2.
¥ See more, Handbuch des Staatrechts der Bundesrepublik Deutschland. Herausgegeben von Josef Isensee
und Paul Kirchhof. Quoted from the book I'ocynapcrBenHoe npaBo 'epmannu. CokpalieHHBIH epeBoj
HEMELIKOTO CEeMUTOMHOTO0 u3nanusd. Tom 2. Mocka, MacTuTyT rocynapctsa u npasa PAH, 1994. Pp.190,
237.
? «Poccuiickas raseta», 25.12.1993. // "Rossiyskaya gazeta", 25.12.1993.
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(Koncrurynust Poccuiickoit denepanun) establishes that "the right to inherit is
guaranteed" by the state. It is worth noting that this article of the Constitution is
entirely devoted to the basics of guarantees of the unhindered implementation and
protection of private property, which is a vivid example of confirming the direct
connection between private ownership and inheritance. Further regulation of
inheritance relations is carried out by Part Third of the Civil Code of the Russian
Federation 2001', adopted a little less than twenty years ago. Of course, the sub-
branch of civil law - inheritance law has a long history of traditional regulation.
Historical reasons had a significant impact on this circumstance, expressed in the
creation of a socialist state with a particular economic organization of trade
circulation without private property, the unhindered movement of goods and
capital, etc. During the transition to a market model of building an economy,
accompanied by the social reorganization of society, there was a need to create
another type of civil legislation, corresponding to the changed economic and social
conditions. This process of creating and continuously changing laws has been
going on for about 30 years, since the early 1990s. In particular, this happened by
clarifying legislation under the influence of legal science, judicial practice, and the
development of economics. On the other hand, this was done through the reception
of some legal institutions from foreign legal orders, which have long been known

in European or Anglo-American law.

Currently considerable innovations have taken place in the field of inheritance
law in Russia. The recent reform of the Civil Code of the Russian Federation
(I'paxnanckuit kongexke Poccuiickoit deneparuu) (hereinafter referred to as the
Russian Civil Code or RCC) on inheritance is also due to historical circumstances
that change the political, economic, and social foundations of Russian society. In
this sense, it is a necessary part of the renewal of the entire Russian legal system,
designed to meet the tasks and goals of radical reform of the economy, state, and

society, as well as to approach international standards of legal regulation, including

10" «Cob6panue 3akoHomarenbctBa PDy», 03.12.2001, Ne 49, cr.4552.// "Collection of legislation of the
Russian Federation", 03.12.2001, No. 49, article 4552.
10



inheritance relations. It is noteworthy that the Russian civil law is still in its
formative period. Therefore the process of overcoming the "blind spots" in the
regulation of property issues through the adoption of new legislative acts,
including based, as already said, on the best examples of legal structures in foreign

legislation'!.

Concerning the prerequisites for extensive changes in inheritance law, it is worth
marking the following main points. First of all, until recently there was a clear lack
of opportunities for the testator to dispose of his/her legal property through a will
in Russia, unlike the developed legal systems of the European Union and the
United States of America. This was partially made up for by the adopted
amendments to Part 3 of the Russian Civil Code on the introduction of new legal
institutions which will be discussed below. The absence of effective regulation of
legal protection and ensuring the inviolability of ownership, including proprietary
rights, the results of intellectual activity at the time of inheritance by the heirs was
also the reason for the change in legislation'”. The expanded regulation of
inheritance relations is directly related to the clarification of the powers of officials
who carry out the necessary actions on behalf of the state for the transfer,
registration of inheritance. Another task was to clarify the proper technique to
ensure uniformity of legal terms and definitions used in various laws and dedicated

to one subject of regulation - inheritance relations®.

As mentioned before, one of the important prerequisites for reforming

inheritance legislation was the insufficient efficiency of the legal regime and

' Foreign law, being an example for national legislation, must also be critically examined. The famous
German legal scholar E.Rabel wrote about that in his work, Arbeiten zur Rechtsvergleihung und zur
Rechtsvereinheitlichung. Tiibingen 1967. 1-2lp. Quoted from the book: PaGenp 3. 3agaun u
HEOOXOAMMOCTh CpPaBHHUTEIHHOTO TpaBoBeneHUs. Ilog wayuHoit pemakmuedt mpod.b.M.I'onramo.
ExarepunOypr. Poccutickas mkosa yactaoro npasa (Y pansckoe otaeienue), 2000. 48p. Pp.24-25.
12 See more, Rakitina L.N., Mozhaeva O.A. Notarial certification of wills. M.: FRPK, 2009. 144p. Pp.6-7.
// Paxutuna JI.H., MoxaeBa O.A. HorapuanbHoe yaoctoBepenue 3asemianuid. M.: OPIIK, 2009. 144c.
C.6-7.
13 See more, Legislative technique: Scientific and practical guide. M.: Gorodets, 2000. 272p. P.180. //
3akoHoaTeNnbHas TexHuka: HayuHo-npaktudeckoe nocodue. M.:.I'opozeir, 2000. 272¢.

11



guarantees for the protection of inherited estate, the determination of the circle of
heirs, and a small number of opportunities for the inheritance disposition. The legal
doctrine recognized that the existing Russian inheritance legislation needed to
create a solid and, at the same time, a flexible system of rules. It could provide
reliable legal protection and preservation of the inheritance mass, including
through guarantees of its full and unlimited transfer to the heirs on the grounds
provided for by law'. In light of these circumstances there were substantial

amendments in Russian legislation in a relatively short period of three years, from

2017 to 2019.

The most significant and relevant changes in the law on inheritance are related
to the introduction of new ways for testators to dispose of their ownership and
other assets after death, such as a joint will of the spouses, an inheritance contract,
an inheritance foundation, an increase in the number of people acting as executors,
as well as the expansion of the number of its powers". Thus, the reform of the
Russian inheritance law made it more modern with a variety of inheritance transfer
mechanisms. The legal basis for these innovations is Federal Act "On Amendments
to Article 256 of Part 1 and Part 3 of the Civil Code of the Russian Federation"
dated 19 July 2018, No. 217-FZ' - the introduction of a joint will and inheritance
contract (the law entered into force on 1 June 2019); Federal Act "On Amendments
to Parts 1, 2, 3 of Civil Code of the Russian Federation" dated 29 July 2017, No.
259-FZ" — definition and establishment of the inheritance foundation; amendments

to the Civil Code of the Russian Federation concerning the inheritance foundation

14 See more, Petrov Y.A. Inheritance law of Russia: state and development prospects (comparative legal
research). M.: M-Logos, 2017. 152p. P.2 and further. // IletpoB KO.A. HacnencrBennoe npaBo Poccuu:
COCTOSIHHIC | ITIEPCIIEKTUBBI pa3BUTHSA (CpaBHUTEIBHO-TIPABOBOE HccienoBanne). M.: M-Jloroc, 2017. 152¢.
C.2 u nanee.
15 See more, Ignatenko A.V., Kuropatskaya E.G. Novels of inheritance and contract law: law enforcement
in notarial activities. / Notarial Bulletin. 2018. No.8. Pp.18-22.// Urnarenko A.B., Kypomankas E.I'.
Hogenbl HACEICTBEHHOTO U JOTOBOPHOTO IpaBa: MPaBOIMPUMECHEHUE B HOTAPUAJILHOU JESATEILHOCTH//
Hotapuanbhsriii BectHUKD, 2018, Ne8. C.18-22.
16 "Collection of legislation of the Russian Federation", 23.07.2018, No.30, article 4552. // «Co6panue
3akoHoAaTeabcTBa POy, 23.07.2018, N230, c1.4552.
7 "Collection of legislation of the Russian Federation", 31.07.2017, No.31 (Part 1), article 4808. //
«Cobpanue 3akoHoaTenbcTBa PDy», 31.07.2017, Ne31 (Hacts 1), c1.4808.
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made by the Federal Act "On Amendments to Parts 1, 2 and Article 1124 of Part
3 of Civil Code of the Russian Federation" dated 18 March 2019 No. 34-FZ'. In
addition, these laws include the adoption of the Federal Act "On Amendments to
the Fundamentals of Legislation of the Russian Federation on Notaries" and
Article 16.1 of the Federal Act "On General Principles of Organization of Local
Self-Government in the Russian Federation" dated 26 July 2019, No. 226-FZ",
which changed the organization of notarial actions in the absence of a notary in
remote or sparsely populated places. Under the amended Acts, municipal officials
are deprived of the right to certify wills of all types, inheritance contracts, except
for an inventory of inherited estate. Now these actions are the exclusive
competence of notaries. As seen, the new legal institutions have a very recent
legal history, which has not yet been completed at the scientific and theoretical
level, on the practical experience of application, in judicial decisions, which
emphasizes the importance and relevance of the study of all aspects of these

institutions of inheritance law.
1v) Inheritance foundation as tool for estate transfer and administration.

Concerning my work, the subject of my research is the inheritance foundation -
an entirely new civil law institution that has never existed in Russian legislation
before. It will be studied as a particular type of non-profit organization classified
by law as a foundation. The study will include a description and analysis of its
legal status, the grounds for its establishment, annulment, management, taxation,
and other issues of its functioning. This legal institution is at the border of two
branches of civil law, one of which deals with legal entities, in particular, non-
profit organizations, and the other with inheritance relations. Both of these points
shall also be taken into account in the thesis of the legal status of the inheritance

foundation.

18 "Collection of legislation of the Russian Federation", 25.03.2019, No.12, article 1224. // «Co6panue
3aKoHOJaTeascTBa POy, 25.03.2019, N212, cT.1224.
19 "Collection of legislation of the Russian Federation", 29.07.2019, No.30, article 4128. // «Cobpanue
3aKoHogaTeascTBa POy, 29.07.2019, N230, c1.4128.
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As already mentioned, the concept of an inheritance foundation is based on
Federal Act No. 259-FZ of 29 July 2017, which formalized changes to the Part 3 of
the Russian Civil Code and entered into force on 1 September 2018. According to
this Act, an inheritance foundation is a non-commercial legal entity created
according to and based on the testator's will (testament). The estate of the testator
is transferred to the inheritance foundation for its further management and the
receipt of income in favor of the beneficiary indicated by the testator*. The law
provides only for exceptional conditions that are inherent only in this subspecies of
the general concept of foundations, such as the procedure for its establishment, the
process for allocating estate, the system of governing bodies, the subject
composition, and the legal status of its participants. The highlighting of particular
features of the inheritance foundation by the specified law indicates that all other
conditions of its activity are subject to the general rules on non-profit organizations

in common, and the rules on foundations in particular.

The peculiarities of the inheritance foundation follow from the purpose of its
establishment - the administration of the private ownership received by way of
inheritance. Consequently, the inheritance foundation is established in a particular
way - based on the testator's will, expressed in a testament. This expands the scope
of application of that paper in inheritance relations, which was not previously
provided for in the legislation. The order on the establishment of the inheritance
foundation, on the one hand, is an integral part of the testamentary document. On
the other hand, it means that the testator's will is a separate way of disposing of the
estate after testator’s death. The testator determines a particular procedure for the
distribution of the transferred the estate. The testator’s will to establish a new legal
entity may restrict the rights of future heirs on a legal basis, including their right to

a share after the inheritance after the testator's death. The heirs participating in the

% See more, Gongalo Y.B. Inheritance orders in French law. // Actual issues of inheritance law / Ed. P.V.
Krasheninnikov. Moscow:Statut, 2016. 112p. P.86. // I'onrano 0.b. Pacnopsokenusi HacieICTBEHHOTO
xapakTepa Bo (paHIry3ckoM TpaBe. // AKTyallbHBIE BOIIPOCH HacieAcTBeHHoro mpama/ Ilom pen.
I1.B.Kpamenunnukona. M.: Crartyt, 2016. 112¢c. C.86.

14



activities of the foundation do not have ownership of the testator's estate. Thus, the
establishment of a new subject of the inheritance replaces the previously usual
relations of unlimited ownership, use, and disposal of the estate with new limited
rights to participate in the management of the foundation or receive dividends from

the inheritance foundation’s activities.

The emergence of a new participant in inheritance relations shall be associated
with the growing demands of businesspeople for more excellent protection of their
assets by the state by creating a fundamentally new system of their transfer to heirs.
In many respects, it is evident that, this legal structure is in demand by wealthy
citizens. That is a common point of view in public reviews?. One of the creators of
this Act, Professor P.V.Krasheninnikov emphasizes that the new order "expands
the possibilities for disposing of the citizens' property in case of their death, and

introduces a new structure for the inheritance law of Russia"*

. Also the legislators
were guided by the protection of the economic interests of the state, since the
inheritance foundation is considered as a proposal for a similar method of
inheritance in the country where industrial or financial assets are located and
preventing their withdrawal to foreign jurisdictions for same purposes”. So far,
this 1s presented as a future option, which should only earn the confidence of
representatives of domestic business. However, despite the short period of
operation, the new institution has already received some interest from business
people. It is claimed that many wealthy Russian citizens have expressed a desire to

draw up a will with the establishment of an inheritance foundation. Thus,

according to the testimony of K.Korsik, the President of the Federal Notary

2l See more, The inheritance foundation: why is it needed and how it will work in Russia? //
Hacnencreenunrit dhonm: 3aueM OH HYKEH u KakK Oyner  pabortarh B Poccun.
https://pravo.ru/review/view/143523/. Last access 20.05.2020. See also, What is a hereditary foundation? /
Parliamentskaya gazeta. // UYro Takoe wnHacnenctBeHHsli ¢onHna? / IlapmamenTckas rasera.

https://www.pnp.ru/social/chto-takoe-nasledstvennyy-fond.html. Last access 20.05.2020.

2 See more, Kozlova N.N. Inheritance on demand. // Rossiyskaya gazeta. Federal issue. 31.07.2017.
No.168 (7334). // Kosnosa H.H. HacnencrBo no BoctpeboBanus. / Poccuiickas razera. denepaibHblit
Boimyck. 31.07.2017. N2168 (7334).
3 See Kozlova N.N., Ibid.
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Chamber of Russia, the existence of 556 wills providing for the establishment of an
inheritance foundation was officially confirmed within six months of the new law*.

That might mean that legal institution should work soon in full force.

According to the legislator's intentions, the new institution of inheritance should
allow avoiding disputes over the distribution of the estate, since the heirs receive
permanent dividends from the deceased testator's enterprise in proportion to their
share in the right to inheritance instead of the estate determined by the size of the
inheritance share. When establishing a foundation, the minimum period between
the testator's death and the beginning of the inheritance foundation functioning
allows not to interrupt the operational management of the business. At the same
time it 1s possible to divide shares in a company among several heirs in such a way
as to prevent inheritance or corporate conflicts between them which, as known, are
often lengthy and costly for all parties to such litigations”. Therefore the main
problem of Russian inheritance law to have been solved in this area was
overcoming uncertainty in the stability of existence and maintaining the

mechanism of business management after the owner's death.
v) Role of foundations and similar institution in the world.

In developed legal systems, as noted, the practice of creating such foundations
or institutions similar in their functional capabilities has existed for a long time®.
Thus, the possibility of establishing such foundations in one form or another has

long been provided for by the civil law of many European countries - Austria,

% See Kulikov V. "The chiefs - by will" / Rossiyskaya gazeta. Federal issue. 14.05.2019, No.101 (7859). //
KynukoB B. «B HavansHuKH - 0 3aBemanutoy// Poccuiickas raszera. ®enepanbabrii Beimyck. 14.05.2019.
Ne101 (7859).
» See more, Kozlova N.N. Inheritance on demand // Rossiyskaya gazeta. Federal issue. 30.03.2020. No. 68
(8122).// Ko3nosa H.H. HacnencrBo mo BoctpeOoBanus // Poccuiickas raszera. denepaibHblii BBITYCK.
30.03.2020. N268 (8122).
% See, Panico P. Private foundation and trusts: just the same but different? // Trusts & Trustee, Vol.22,
No.1, February 2016. Pp.312-319.
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Germany, Switzerland, and other countries®”’, which has its origin in inheritance
relations regulated by Roman law and even earlier®. Certainly, Anglo-Saxon Law
has a unique role in this matter. For example in the UK and other countries of
common law, there are "trusts", the first mention of which is attributed to the XI
century”. In the Middle Ages the transfer of the ownership by the beneficiary
through such an institution began to be actively used as an alternative to a will and
a remedy against inheritance tax. British lawmakers have perfected a form of the
property where the assets are held by a trust but controlled by the former owner of

it. That was one of the features of Anglo-Saxon Law as a division of ownership®.

This method of transferring inheritance has been dramatically developed in
foreign jurisdictions and currently has a specific law. Moreover in foreign
countries such foundations are created by successful, socially-oriented
businessmen and wealthy citizens during their lifetime, where the main goal is not
so much to maintain a certain material level of heirs but to be able to benefit
society by channeling the funds of the foundation to charity®. For instance the
most famous foundations were established by great entrepreneurs and

philanthropists such as Robert Bosch (Robert Bosch Stiftung GmbH), Henry Ford

77 See more, Kozlova N.N. Inheritance on demand. // Rossiyskaya gazeta. Federal issue. 31.07.2017.
No.168 (7334). // Ko3nosa H.H. Hacnencrtso mo BocTpeOoBanus. / Poccuiickast raszera. denepanbHbii
BhImyck. 31.07.2017. Ne168 (7334).
% See more, Yakovlev V.N. Ancient Roman law and modern Russian inheritance law. Reception of Law:
Textbook. M.: Publishing house of the Moscow Psychological and Social Institute; Voronezh: Publishing
house NPO MODEK, 2005. 128p. Pp.4-5, 16-18, 85.// SxosmeB B.H. [lpeBHepmmMckoe mpaBo u
COBPEMEHHOE POCCHUUCKOE HACJIECACTBEHHOE MpaBo. Pemenmms mpaa: Yue6.mocobue. M.:M3maTenscTBO
MOCKOBCKOIO TNCHXOJO0r0-COIMANBHOT0 MHCTUTYTa; Boponex: M3nmarensctBo HIIO «MOJ3K», 2005.
128¢c. C. 4-5, 16-18, 85. See also, P.V.Krasheninnikov. Basic principles of inheritance law // Actual issues
of inheritance law / Ed.P.V Krasheninnikov. Moscow: Statut, 2016.112p. Pp.6-7. // I1.B.KpameHHHHUKOB.
OcHOBHBIC Hayalla HAaCJEJCTBEHHOTO MpaBa // AKTyalbHBIE BOIPOCHI HacieAcTBeHHOro mpasa/ [lox pex.
[1.B.Kpamenunannkosa. M.: Craryt, 2016. 112¢c. C.6-7.
¥ See more, Naryshkina R.L. Trust property in the civil law of England and the United States. Moscow,
1965. 37p. Pp.4-5. // Hapeimkuna P.J1. [loBepurensHas COOCTBEHHOCTh B TPaXTAHCKOM IpaBe AHTIIMH U
CIIIA. Mocksa, 1965. 37¢c. C.4-5.
% See, R.David, C.Jauffret-Spinosi. Les grands systems de droit contemporains. 10e edition, 1992. Paris:
Dalloz. Lurtupyercs mo kuure: Haeug P., XKoddpe-Crmunosu K. OcHOBHBIE TpaBOBBIC CHCTEMEI
coBpemeHHocTH: [lep. ¢ ¢pp. B.A. Tymanos. M.: MexxayHap.otHomeHus, 1996. 400p. Pp.236-238.
31 See for example, Moja A. The use of family foundations for succession planning in Italy//Trusts &
Trustee, Vol.25, No.3, April 2019, pp.359-372.
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(Ford Fund), modern businessmen such as George Soros (Open Society
Foundation), Bill Gates (Bill & Melinda Gates Foundation), Jack Ma (Jack Ma

Foundation) and many others.

Thus the Robert Bosch Foundation was established based on the decision of the
founder of the largest German company Bosch®. The Foundation is a shareholder
of the company and operates at the expense of paid dividends. Henry Ford’s son
founded the Ford Foundation. After his death, all assets of the Ford family were
transferred to the Foundation. Now the Foundation is a significant investor in
various companies and projects and a large charity organization®. The most
famous is the Nobel Foundation which was founded by the famous Swedish
inventor Alfred Nobel in 1900*. The Foundation owns almost the entire state of the
scientist, the bulk of the foundation’s assets are invested in projects. An
independent company runs this Foundation, and annually, through careful selection,
chooses outstanding scientists. They deserve to receive the Foundation's award in
the field of physics, chemistry, physiology and medicine, literature, world
recognition in a certain amount from a part of the Foundation's profits, which today
is more than one million US dollars. Other corporate foundations are established
by large companies and operate to support socially serious projects, including the

IBM Foundation, the Coca Cola Foundation, which support projects in the field of

32 See more https://www.bosch-stiftung.de/en/robert-bosch-0. Last access 14.05.2020.

3 See more, https://www.fordfound.org/about/people/henry-ford-iii/. Last access 14.05.2020.

3 See more, https://www.nobelprize.org/alfred-nobel/alfred-nobels-will/. Last access 14.05.2020.
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culture and education. Obviously the establishment of such foundations,

testamentary, or lifetime (private, family), is widespread among wealthy families®.

Of course, knowledge of international experience and consideration of foreign
practice can improve the domestic legislative system and bring to a new level its
relationship with other countries in resolving inheritance disputes, in which it is
necessary to take into account the characteristics of inheritance institutions of

different states.

vi) Inheritance foundation as a forced heir and new legal entity in system of non-

profit organizations.

Referring to the role of the inheritance foundation as one of the central
participants in the "new" inheritance relations, it is necessary to indicate that it is
the heir under the will. According to the legal theory this type of heir is called a

forced heir.

The forced heir with the estate transferred to it is the full successor and,
therefore, cannot refuse the transferred the estate in whole or in any part of it. That
1s its duty (compulsion) to accept the inheritance specified in the testator's will.
Besides, the inheritance foundation is also limited in the use of this estate; that is, it
practically cannot lose it. It shall use it only for its intended purpose and for the
purposes indicated by the testator. There is a large difference in the status of an

ordinary heir, which will be discussed in more detail below.

% See more, Paula D. Johnson, «Global Philanthropy Report. Perspectives on the global foundation
sectory. https://www.ubs.com/global/en/wealth-management/uhnw/philanthropy/shaping-
philanthropy.html. See also, 2017 COUNCIL ON FOUNDATIONS - COMMONFUND STUDY OF
INVESTMENT OF ENDOWMENTS FOR PRIVATE AND COMMUNITY FOUNDATIONS (CCSF)
REPORT. https://www.cof.org/content/2017-council-foundations-commonfund-study-investment-

endowments-private-and-
community?utm campaign=Corporate%20Philanthropy&utm source=hs email&utm medium=email&ut
m content=65440190& hsenc=p2ANqtz-

8DBvVF3gzk Twhyg8350hr3Gix90YE_S6hWfeauBT98ZjALZ3CdXYh2S07UtUO54J]Wmc4Kbmzn-
1tprLeNrMLk50nVlixg. Last access 15.05.2020.
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The second feature of the inheritance foundation, subject to careful study, is its
characteristic as a particular type of non-profit organization, bearing in mind the
peculiarities of its establishment, functioning, and its annulment (liquidation). No a
confident conclusion can be made about the complete regulation of this type of
legal entity in the adopted law. A detailed analysis will be done; further, it should
be pointed out the main doubts about the attribution of the inheritance foundation

to those organizations, the type of which it is following current legislation.

The foundations received legal regulation at the level of civil legislation in
Russia relatively recently, about 25 years ago. The first Acts in this field are the
First Part of the Civil Code of the Russian Federation of 1994°° and Federal Act
"On Non-Commercial Organizations" (®PenepanbHblil 3ak0H «O HEKOMMEPUYECKUX
opranusanusax») No. 7-FZ dated 12 January 1996”7, adopted by the Russian Civil
Code. This legislation is quite stable since the number of its changes in this part
was minimal. There is also separate legislation to regulate other types of
foundations or organizations that contain the word “foundation (or fund)” in their
name®®. These include state extra-budgetary funds (acting as a kind of quasi-state
organizations and performing special activities on behalf of the state), investment
funds, non-state pension funds, which have their own organizational and legal form,
despite the presence of the word "fund (foundation)" in their name, about which

will be described in more detail in this work.

vii) Tasks of the thesis.

36 “Collection of legislation of the Russian Federation”, 05.12.1994, No.32, article 3301. // «Cobpanue
3aKoHOJaTeancTBa PDy, 05.12.1994, N232, ¢1.3301.
37 “Collection of legislation of the Russian Federation”, 15.01.1996, No. 3, article 145. / «Cobpaunue
3aKoHomaTeascTBa PDy, 15.01.1996, N3, cT.145.
% In English the words “fund” and “foundation” could be use with different meanings, in contrast to
Russian language that uses one word “¢ong”. So, the word “foundation” is used to denote a legal entity,
and the word “fund” is used to denote other terms. In translations of Russian names of various legal
entities, both English words are nevertheless used to show the difference in their legal status. For marking
that I use in these expressions “inheritance foundation” that contains the word “foundation”, and for
instance pension fund that contains the word “fund”.
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Due to the short term of the Act on the inheritance foundation, there is no
comprehensive study of civil law regulation of the inheritance foundation at
present in modern Russian legal science. Therefore, the topic of this dissertation
research i1s among the poorly studied, as evidenced by the absence of any
monographic research. Analysis of the legislation in the field of regulation of the
inheritance foundation will lead to the conclusion that a detailed study of issues

related to the civil-law regulation of the inheritance foundation is currently needed.

The above indicates the relevance of the subject of this research, as well as the
feasibility of developing and making proposals to improve specific provisions of
the Russian Civil Code on the inheritance foundation and other legislation

regulating issues related to it.

In the course of the thesis it will highlight the following problems of this
institution which seem to be the most controversial and cannot be understood
unambiguously to use that. The general topic of the dissertation research is the
provisions of Russian inheritance law and other legislation that are related to the
legal regulation of the inheritance foundation. The purpose of the dissertation is to
comprehensively study the theoretical aspects and possible future practical
problems of civil-law regulation of the inheritance foundation, as well as to
develop scientific and practical recommendations for improving legislation in this
area. In the course of my work, the main issues of legal regulation of the
inheritance foundation in the Russian Federation will be analyzed, the theoretical
grounds and formulate proposals regarding the legal mechanisms for the
implementation of the inheritance foundation will be studied, some
recommendations for improving the regulation of the inheritance foundation will
be suggested. These goals will be achieved based on the study of Russian and

international legislation, judicial practice, and scientific literature.

For the achievement of the results of my work, the following tasks were set:
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1. Determine the features of the legal status of the inheritance foundation as a
non-profit organization in Russian civil law. Critically reflect on the substantive
legal definition of the inheritance foundation, the suitability of its referring to this
type of unitary non-profit organization as a foundation, the rights, and liability of
the subjects of the inheritance foundation. Compare it with other types of
foundation, indicate the specifics of their legal regulation for the allocation of the
inheritance foundation in a separate kind of non-profit organization that requires

special legislation or a more extensive change in current law.

2. Identify trends in the development of foreign legislation on foundations and
similar institutions performing parallel tasks, such as trusts. European law is also
going its way of changing the law on foundations. Considering the history of the
creation of these institutions, as well as the latest supranational regulation in the
form of international acts such as the Convention on the Law Applicable to Trusts
and on their Recognition of 1 July 1985, on international inheritance law, relevant
EU laws, including an extended discussion of the draft on the European
Foundation, foreign legislation, and judicial practice are also in search of an
optimal balance of common law and civil law definitions for the harmonization of
the application of inheritance institutions. The possibility of comparing the
inheritance foundation with similar institutions in foreign law will make it possible
to assess the advantages and disadvantages of legislative regulation and ways of

their possible improvement.

3. Analyze a particular procedure for the establishment, reorganization, and
annulment of the inheritance foundation. Previously this procedure has been
unknown to Russian legislation. Therefore there is a risk of a large number of
claims on the invalidity of the establishment of the inheritance foundation on

various grounds, the invalidity of the transfer of the estate to the foundation, etc.

4. Consider the dynamics of inheritance relations and the role of the inheritance
foundation in them as a forced heir. A special place will be occupied by coverage

of issues related to the legal capacity of the testator, as well as the expanded nature
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of the will (testamentary disposition) as a basis for the establishment of an
inheritance foundation, which shall contain information about the its establishment,
approval of the Charter and Conditions of managing the inheritance foundation, the
procedure, amount, the methods and timing of the formation of the inheritance
foundation's estate, as well as the citizens appointed to the bodies of this formation,

or the procedure for selecting such individuals.

5. Reveal the procedure, goals of transferring an estate to the inheritance
foundation, and its effective management. The presence of such purposes and a
select method of obtaining the estate distinguish inheritance foundations from
similar legal entities by name. This provision is also applied to the use of the assets
of the inheritance foundation to obtain specific advantages for the benefit of the

foundation’s beneficiaries.

6. Consider the legal status of the inheritance foundation's participants. There
are new participants in inheritance, such as "beneficiaries of the inheritance
foundation" and "separate people" along with the traditional subjects of inheritance
relations, such as the testator, the executor, the final heir as the state. The
beneficiaries of the inheritance foundation are the people defined by the testator
when approving the Conditions of managing of the inheritance foundation. The
"separate people" shall include subjects from an indefinite scope of people
indicated by the testator by name or determined by the foundation's governing

bodies following the testator's will.

7. Study the legal status of the governing bodies of the inheritance foundation,
which is formed by the testator's will. The novelty of the law lies in the fact that
there is a temporary gap between the establishment of the inheritance foundation,
determined by the moment of its state registration, and the formation of
management bodies, which also have a restriction on the inclusion of some

participants in inheritance relations in their composition.
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8. Describe the forms of public and private control over the activities of the
inheritance foundation. The state shares forms of federal oversight, for example,
represented by the Ministry of Justice which exercises general supervision over
the activities of foundations as non-profit organizations, the Tax service - over the
completeness and correctness of the payment of relevant taxes, and other services
in certain fields of activity of the inheritance foundation. Private control over the
events of the inheritance foundation is entrusted to third-party audit companies, as
well as special internal commissions of the inheritance foundation, which can be

created by the decision of the foundation’s participants or its governing bodies.

9. Research the procedure for taxing the activities of an inheritance foundation
under Russian law, taking into account that the legislation does not provide
individual taxation for such organizations. Consider the taxation of the foundation
upon receipt of property from the testator as to the primary source of activity of the

inheritance foundation during its creation.

10. Examine possible theoretical and practical shortcomings in the legal
regulation of inheritance foundations that limit the full use of this institution. Make
some suggestions for improving the legislation on inheritance foundations,
describe the relationship of the institute of inheritance foundations with other civil
law institutions, and identify problematic issues in the field of the legal status of

inheritance foundations in the Russian Federation.
viil) Theoretical and judicial basis.

The theoretical basis of the research is represented by scientific concepts,
hypotheses reflected in the works of scientists - representatives of the Roman law,
legal theory, civil and private international law, such as J.Baron, J.Carbonier,
H.Dernburg, L.Enneccerus, V.M.Khostov, I.B.Novitskyi, D.[.Meyer,
V.I.Pokrovsky, G.F.Shershenevich, R.Sohm, B.Windscheid, and others. A
significant contribution to the development of the theory of inheritance law was

made during the Soviet era. Legal thought was developed in the original works of
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B.B.Cherepakhin, O.S.Ioffe, P.V.Krasheninnikov, V.I.Serebrovsky, E.A.Sukhanov,
Y .K.Tolstoy. Also, domestic legal specialists have considered for a long time the
history of the development of similar institutions in foreign law, in particular the

problems of legal entities, trusts and others, such as E.A.Vasiliev, L.A.Lunts,

E.A Fleishits, R.L.Naryshkina, N.V.Kozlova, and others.

The methodological basis of the dissertation research is a comprehensive and
systematic approach to the study of the subject of research. During the work,
general scientific, private, and individual methods were used, including formal-
logical, comparative, analysis and synthesis, systematization and generalization,

modeling, and others.

The significance of the results obtained in the course of the research lies both in
the statement of this problem and in the offered ways of overcoming it. This
dissertation is a comprehensive research of the inheritance foundation within the
subject of civil jurisprudence. Based on the analysis of scientific literature,
normative legal acts, judicial and notary practice, the author has developed and
justified conclusions that are characterized by scientific novelty and have

theoretical and practical significance.

The legal base of the research is a set of Acts such as the Constitution of the
Russian Federation, Acts of the Russian Federation, and individual by-laws. The

judicial practice of Russian and foreign courts is used in the thesis.
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CHAPTER I

Foundation as a legal entity in civil law and similar institutes in other

legislations

The inheritance foundation law was developed, taking into account trends in
European legislation and the experience of regulating similar institutions, for
example, in common law countries. Therefore, it is advisable first to consider

examples of European and Anglo-Saxon law in this area.

1.1. Similar legal institutions in foreign legislations.

1.1.1. General.

As already noted, many countries of the world have a long history of regulating
inheritance relations using various legal means that were applied not only to direct
heirs. In this sense, we can say that inheritance foundations and institutions of
other “legal families” similar to them in terms of legal purposes are a traditional
institution for foreign legislation®. Currently, the goals of their creation were not
only to support the family after the testator's death but also to be able to benefit
society by directing the funds of the foundation to charity and support various

social institutions®.

In many European countries there are numerous types of foundations, some of
which are used only as a tool of inheritance. The purposes of inheritance
themselves are also modified. If the freedom of will characterized earlier the
European inheritance law, now the leading role belongs to the principle of
protecting the interests of the family, that is, the transfer of rights to the estate of

the deceased person shall take place within the testator's family. The main

% Some of the foundations have a century-old of their “life” and still exist. See more, Werner, ZStV, 2018,
205 ff. Also see, Anikeeva A.G. Inheritance agreement in Russia and Germany // Notarial Bulletin. 2020.
No.6. Pp.43-44. // AnukeeBa A.I'. Hacnencreennsiii noroop B Poccuu u ['epmanun// HorapuanbHbiit
BecTHHUKB. 2020. N26. C.43-44.
% See more, F.v.Seilen-Aspang. Liechtenstein Foundation in the context of family governance// Trusts &
Trustee, Vol.18, No. 6, July 2012. Pp.574-578.
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principles of inheritance transfer in European legislation are the integrity and static
nature of the inherited property, based on the rule of universal succession*. The
integrity of the inheritance is understood as a legal status that prevents the
fragmentation of inherited objects from preserving their value and functioning.
The invariability of the inherited estate is expressed in the safety of the objectives
of inheritance in the state in which they were before the date of the testator's
death®”. Based on these principles, the testator transfers individual estate to the
private (family, inheritance) foundation in this form and also determines the
beneficiaries who will use the proceeds from the use of this estate. The inheritance
foundation is managed by a special Council (Board of Trustee) elected following
the testator's instructions or formed by it. The conditions of the inheritance
foundation are listed in its Charter, and a special executor may be appointed by the
testator to monitor their implementation. This is a simplified scheme of

foundation's activities to ensure inheritance relations.

It is worth briefly considering how some national legislation in Europe regulates
the scope of the establishment and operation of such foundations. Also that
includes the overview of a similar institution for transferring an inheritance to third
parties as a trust which is widely represented in common law countries. The
systems of inheritance law in force in civil law countries and regimes of
inheritance law inherent in common law countries, mainly Great Britain and the
United States, use various tools when performing the same tasks to transfer the
estate of the testator to the people indicated by him, based on their experience,
traditions of use specific legal means. The main difference between them is that in
continental countries, the inheritance passes directly to the heirs. In common law
countries, the analog of the foundation is a trust where the estate is managed not by

a separate legal entity (as a foundation), but by a personal trustee. Thus the use of a

4 See, G.Walter: Mobiliarsachenrecht / vom Walter Gerhardt. 5., neubearb. u. erw. Aufl. Miinchen: Beck,

2000. Pp.30-31.

# See more, J.Carbonnier. Droit civil. Tome 3. Les biens. 19e edition refondue. Paris: PUF, 2000. Pp.8-9.
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trust is not just another legal method of transferring inherited estate, but there is a

fundamentally different scheme for organizing inheritance relations.

The trust is also unusual in that it penetrated into the civil law. For example
separate Hague Convention on the Law Applicable to Trusts and Their
Recognition of 1985 (hereinafter Hague Convention of 1985 or the Convention
1985) signed and ratified by some European countries that traditionally belong to
the continental legal system is dedicated to it. Before the legislative opinions the
European courts made several landmark decisions regarding the legal qualification
of trusts using the definitions of national legislation which arouses vital interest in
its future way. It is necessary to point out only the most noticeable characteristics
of such institutions which undoubtedly influenced Russian legislation on
inheritance foundations since the purpose of this thesis is not a comparative study
of inheritance foundations and institutions similar in their tasks in various
legislation. It should be marked that the model of a private inheritance foundation
that exists in Russian law is identical to the characteristic features of foundations in
the continental legal system. It is perceptible in the form of inheritance in which
the testator gives the estate to the inheritance foundation after his/her death, this
also includes the confidentiality of the participants, non-public conditions for
managing the foundation, the unlimited creation of it, the alleged preferential
investment activity of the inheritance foundation*. Foreign scientists pay attention

to the emergence of possible negative consequences for the rule of civil law when

® See more, Sokolova N. V. Trust property (trust) in continental Europe. M.: Infotropic Media, 2012. 160p.
Pp.65-78.// CoxonoBa H. B. [loBepurensHas coOCTBEHHOCTh (TpacT) B KOHTHHEHTanbHOW EBpome. M.:
HNudorponuk Menua, 2012. 160c. C.65-78.

* This circumstance is noted by many scientists. See, for example, Putintseva E.P. Death orders under the
laws of the Russian Federation and the Federal Republic of Germany. M.: Statut, 2016. 160p.
P.65.//Ilytunnesa E.I1. PacnopsbkeHns Ha cirydail cMepTH 0 3aKOHOAATeNbCcTBY Poccutickoit deneparnu
u Oeneparusnoii Pecnyonmuku ['epmannst. M.:CrartyT,2016.160c. C.65.

See also, Rozgon O.V., Karazina V.N. Certain features of inheritance under the law of property by a child
under the laws of the Ukraine and Russian Federation. // Notarial Bulletin, 2015. No.1. P.134. // Po3rou
O.B., Kapasuna B.H. OtnensHble 0COOGHHOCTH HAcJiE€JOBaHHUs MO 3aKOHY HMYIIECTBa PEOCHKOM IO
3aKOHOJATENbCTBY YKpauHbl U P®. // Horapuanbheiii BecTHUKD, 2015. Nel. C.134.
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creating inheritance foundations. For example German scientists point out that the
status of inheritance foundations is not directly regulated by law, but is determined
mostly by the will of its creator, which in this case replaces the management bodies
of a legal entity®™. There's no denying the ambiguous attitude of many countries
towards the establishment of such private foundations. For example some of them,
such as France and, importantly, until recently Russia, were skeptical about their
establishment. While others, such as Germany, Liechtenstein, the Netherlands, on
the contrary, allow the establishment of private foundations, and there is no
fundamental difference between the method of creating such a foundation
inheritance produced by will, and other foundations. Concerning the corporate law,
the inheritance foundation as a legal entity does not have a membership, in contrast
to companies such as limited liability companies (engl.LLC/germ.GmbH) and
joint-stock companies (engl.JSC/germ.AG). The beneficiaries of a private
foundation have no legal influence on the management of the foundation, for
example, they cannot, by their will, remove the control of the foundation, which
neglects the interests of the beneficiaries. Besides some European countries
generally adhere to the French model and other countries with the German model®.
It should also be pointed out that work has been carried out within the European
Union to unify national legislation on foundations for the adoption of the European
Foundation Statute. However, as is well known, the European Commission
stopped its legislative activities in this regard at the end of 2014 for various reasons,

including the disagreement of individual countries with the blueprint®. It should be

% See more, O.Werner. Die idealistische Familienstiftung (Teil 1)/ZStV, 6/2018. P.207. Also see Sinitsyn
S.A., Shelyutto M.L. Is the proposed reform of Russian inheritance law in the interests of business? //
Business law. 2017. No. 2. Pp.17-25.// Cunumein C.A., lllemorro M.JI. B wmHTepecax nm Om3Heca
npeasioxKeHHas: peopMa poccuiickoro HacieacTBeHHOro npaea? // [IpeaqnpunuMaTensckoe mpaso. 2017.

Ne 2. C.17-25.

% See more, Civil and commercial law of foreign states: Textbook / Edited by V.V.Bezbakh and

V.K.Putchinskyi. M.: ICFED, 2004. 896p. Pp.657-661. // I'paxkmanckoe ¥ TOPTOBOE MPaBO 3apyOeKHBIX

rocyaapcts: YuebHoe nmocooue / [Tox odmieit penakiueit B.B.be3daxa u B.K.Ilyunnckoro. M.: MIIDOP,

2004. 896c. C.657-661.

4 See https://ec.europa.eu/info/sites/info/files/cwp 2015 annex ii en.pdf. Last access 23.05.2020. See

also the strong disagreement with the EC position expressed by Gerry Salole, European Foundation
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considered these points in more detail and start with a brief historical overview.
1.1.2. Ancient law about the inheritance relations.

The inheritance relations date back to ancient times when their rules were
reduced to the formation of customs for the transfer of labor tools, hunting within
the clan, tribe®. Their initial regulation was associated not only with the ordering
of simple forms of inheritance, which were reflected, for example, in the casuistic

documents of Ancient Egypt®

. A more surprising fact is the existence of attempts
at legal regulation in various forms of inheritance transfer to indirect (non-family)
heirs in ancient times®. That took place against the background of the
establishment of mechanisms for the removal of the rights and obligations of one
citizen to another in civil relations and commercial turnover which began to be
applied in the field of inheritance®. Thus the ancient Greek philosopher Aristotle
described the prototype of a trust relationship in his works®. More developed trade

relations which are a source of accumulation of personal wealth had to comply

with specific rules for the transfer of inheritance.

Centre (EFC) Chief Executive, https://www.alliancemagazine.org/blog/european-commission-halts-
negotiations-on-european-foundation-statute/. Last access 23.05.2020.

® See more, Tolstoy Y.K. Inheritance law. M.:"Prospect", 1999. 224p. P.4. // Toncroii IO.K.
Hacneacteennoe mpaso. M.: «IIpocmekty, 1999. 224c. C.4.

¥ See for example, Amenhau's will on the division of property in Lurie I.M. Legal documents on the
socio-economic history of Egypt in the period of the new kingdom. Bulletin of ancient history. Moscow,
publishing house of the USSR Academy of Sciences, 1952. No. 1. Pp.270-271. // W.M.Jlypse,
IOpumuyeckue TOKYMEHTHI TI0 COLMALHO-3KOHOMUYECKOW HcTOpud ErunTa B MEpHOA HOBOTO IApCTBA
BectHuk apesHel ucropun. Mocksa, u3aarenbctBo Akagemun Hayk CCCP, 1952, Nel. C.270-271.
0 That was established by the laws of Ancient Greece. See Plutarch, "Solon", section XXI. Quote from
the book: Anthology of world legal thought. In 5 volumes. Vol.l. Antique World and Eastern
Civilizations / National Societies-Scientific Fund; Head of the scientific project G.Yu. Semigin. M .:
Mysl, 1999. 750p. P.114. // Antomorusi mupoBoii npaBoBoil Meiciu. B 5 1. T.l. AHTHUHBIH Mup U
Bocrounsle nuBnnmmsanun/Hair.ob6mects.-Hay4d.¢onn; PykoBomutens Hayd.nmpoekrta [.}HO.Cemurun. M.:
Mpicinb, 1999. 750c. C.114.
3! See for example, Bogolepov N.P. A textbook on the history of Roman law (3rd edition, 1907) Edited
and with a foreword by V.A. Tomsinov. M.: Zertsalo, 2004. 568p. P.228. // boromemos H.I1. YueOuuk
UCTOpUHU puMCKoro npasa (3-e uznanue, 1907r.)/ [lon pexakuuneit u ¢ npeancnosuem B.A. TomcunoBa. M.:
3epuano, 2004. 568c. C.228.
2 Aristotle, Nicomachean Ethics (350 BC), Book V, pt 10.
https://www.google.com.ua/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=2ahUKEwjghpL. Xht7
mAhUEUIAKHZuVAT7IQF]AAegQIAXAB&url=https%3A%2F%2Fwww.constitution.org%2Fari%2Fethi
c_00.htm&usg=A0OvVaw2mCV-McYHDUjwAS8 piMuSb. Last access 30.06.2020.
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1) Roman law.

More detailed legal terms and definitions which are directly related to modernity
came to modern law from Roman law. The first written source of the Ancient
Roman law - the Law of the Twelve Tables already distinguished two types of
inheritance: by will and by law (Table V, 4-5)*. A prototype of the mechanism of
inheritance transfer by an indirect heir, also resembling a trust relationship, can be
found in Roman inheritance law. That is the institution of Fideicommissum, which
received its development in the classical era (lat. Fideicommissum, from lat. fides -
"trust" and lat. committere - "to entrust"). Fideicommissum presented the "informal
form" of a will where the testator instructed his heir to implement the agreed
actions in favor of third parties™. That meant an act of a person based on trust.
Fideicommissum acted concerning third parties who were no heirs. For example
the testator could oblige his debtor to return the debt to a specific person, not
necessarily the heir”. Also the following definitions came from Roman law into
current law, and which still exist in some form: universal and singular succession,
active and passive testamentary ability, form of will, attestation of will, testament
in favor of public entities - municipia, collegia, and not only natural individuals,
legates, reassignment of heirs, will to an unborn heir, the compulsory portion of

heirs, as well as taxation of inheritance transfer®. Therefore modern jurisprudence

3 See Monuments of Roman law: Laws of the XII tables. Guy's Institutions. Digests of Justinian. M:
Mirror, 1997. 608p. P.7. // [lamsatHuku pumckoro npasa: 3akonsl XII tabmuu. MactuTyuu ["as. Jdurectsr
IOcTtunnana. M:3epuano, 1997. 608c. C.7.

% See for example, G.Franciosi. Corso Istituzionale di Diritto Romano. Terza edizione. Torino:
G.Giappichelli Editore. 2000. 421p. Quoted from ®panyoznu [x. MHCTUTYHHOHHBIH Kypc pHUMCKOTO
mpaBa/llepeBon ¢ uramesiacKOr0; OTB.pen.JI.JI.Kodanos. M.:Craryt, 2004. 428p. P.254; Chernilovsky
Z.M. Roman private law. Moscow: Publishing House "New Lawyer", 1997. 224p. P.215. // YUepaunoBckuii
3.M. Pumckoe yactHOe paBo. MockBa: U3narensctBo «HoBBIH topuct», 1997. 224¢. C.215.

% See Novitskyi 1.B. Basics of Roman Civil Law. Textbook for universities. Lectures. Moscow:
ZERTSALO Publishing House, 2000. 400p. Pp.242-243.//HoBunukuii M.b. OcHOBBI puMCKOTo
Tpa)XIaHCKOTO mpaBa. Y4ueOHuk s By30B. Jlekmuu. M.: U3natensctBo 3EPLIAJIO, 2000. 400c. C.242-243.
% See for example, Pokrovskyi I.A. History of Roman law (according to the edition of 1913). Minsk:
Harvest, 2002. 528p. Pp.457-506. // Ilokposckuii U.A. Uctopus Pumckoro mpasa (o mzganuio 1913r.).
Mumnck: Xapsect, 2002. 528c. C.457-506. Also see Khvostov V.M. The system of Roman law (according
to the 4th edition of 1908). Textbook. M.: Publishing house "Spark", 1996. 552p. Pp.421-514. // XBocToB
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owes the main modern legal structures of inheritance law, and not only in it, to
Roman law”’. Some legal concepts were fixed not only in continental law but also
passed to the countries of the Anglo-Saxon legal family®™. Thus the idea of
"fiduciary" was refined by English lawyers, and this institution became known as a

trust, which will be described later.

1.1.3. Private foundations in European legislations.

1) Types of foundations in Europe.

The legislation of most countries of the European Union, which originates from
Roman law, contains rules governing the procedure for the establishment of private,
mostly family, foundations®. There are a large number of types of foundation in
European law. They are divided depending on: purposes, founders, the order of
establishment, etc. There are the charitable, private, public, corporate, church,
university foundations, with or without a legal personality, and others, but for my
work, it will be focused on foundations established by individuals. Different types
of foundations, depending on the nature of the founder, are regulated by separate
legislation: private foundations — by civil law, public foundations with the
participation of the state, regional authorities (for example, prefectures in France,
federal lands (states) in Germany), municipalities are subject to the relevant public

law. For instance in Germany there are more than 23,000 foundations created based

B.M. Cucrema pumckoro npasa (o 4-my uzganuro 1908r.). YueOnuk. M.:MznatensctBo «Crapk», 1996.
552¢. C.421-514.

7 The Swedish scholar E.Anners writes that it - Roman law retains its high level to the present day. See
more, Anners E. Den europeiska raettens historia 1, (Norstedts Foerlag, Stockholm, 1974). Quoted from
the book: Annepc D. Hcropus eBponeiickoro mpasa./Mucturyt EBponbl. M.: Hayka, 1994. 397p. P.73.

% See more, Romanov A K. The Legal System of England: A Study Guide. M.: Delo, 2000. 344p. Pp.70,
190-191.// PomanoB A.K. IlpaBoBas cuctema Aurimu: YueoHoe nmocodme. M.:/eno, 2000. 344¢c. C.70, 190-
191. The author points out that one of the manifestations of the limited reception of Roman law occurred
precisely in the field of inheritance law, in particular when using wills.

% It should be said that in this row France stands out with its legislation on foundations, not allowing the
creation of private (family) foundations, probably prioritizing the public interest rather than private
benefit.
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on civil law, 95% of them are charitable®. The vast majority of foundations in
Europe are private (as opposed to Russia, where most of the foundations are
corporate). The main features of the foundation laws in European countries, at least
the European Union Member States, have a generally similar foundation regulation,
with minor elements. Without making a complete comparison of these laws in
different countries, we will identify standard features of foundation regulation that

will be relevant for comparison with Russian legislation on foundations.
i1)  Legal definition of foundation in European civil law.

In European law private foundations can be created during the founder's life
(inter vivos) by the testator's approval of the Foundation's Charter (lifetime
foundations), or after its death (mortis causa) by an order in the will (posthumous
foundations) to establish the foundation. For example such conditions are
contained in Articles 81, 83 Biirgerliches Gesetzbuch (hereinafter BGB), paragraph
1 of Article 81 A, paragraph 1 of Article 493 Zivilgesetzbuch (hereinafter ZGB),
Article 14 of the Italian Civil Code, Articles 7.8 Privatstiftungsgesetz (hereinafter
PSG)®, Articles 14.15 Liechtenstein Individuals and Companies Act 1926
(Personen-und Gesellschaftsrecht, hereinafter PRG) (except for the will, there is an
inheritance contract) ®, Article 2: 286 of the Netherlands Civil Code (hereinafter
Dutch Civil Code, DCC)®, Article 8 of the Spanish Fund Law 50/2002 (Ley 50/2002,
de 26 de Diciembre, de Fundaciones) (hereinafter LF 50/2002)*. These Acts
regulate the procedure for their creation, registration, liquidation, preparation and
transfer of reports to the state, the specifics of foundation management, the

competence of the founder, beneficiaries of the foundation, as well as the powers

% See more, https://www.stiftungen.org/stiftungen/basiswissen-stiftungen/was-ist-eine-stiftung.html, and
https://dafne-online.eu/data-and-research/. Last access 01.06.2020.
6! See more, Bundesgesetzblatt fiir die Republik Osterreich, Jahrgang 1993, 14.10.1999. 255. Stiick.
62 This law was amended by the Liechtenstein law gazette (LGBI.) 2008 no. 220 and entered into force on
April 1, 2009 and is part of the Companies Act 1926 . See more, https://www.gesetze.li/konso/1926.004.
Last access 02.06.2020.
8 See more, http://www.dutchcivillaw.com/civilcodebook022.htm (that web-site contents unofficial
English translation). Last access 02.06.2020.
% See more, https://www.boe.es/buscar/act.php?id=BOE-A-2002-25180. Last access 02.06.2020.
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of notaries, courts or state or municipal authorities in regulating the activities of
foundations, especially when changing the goals, the Charter of the foundation, as
well as tax issues. The legal status of lifetime foundations is ensured mainly by the
broad powers of the founders, which can reflect in the Charter most of the topics

related to the activities of the foundation, including after the founder's death.

National legislation does not always define a foundation (this and the absence in
the law of a prohibition on the use of the word “foundation” in the name of a legal
entity enables the founders to assign the name of the foundation to other types of
legal entities). That is easily seen as the approach of the old legislations influenced
by the prevailing scientific opinions of that time®. For example BGB does not have
a legal definition of a foundation (“Stiftung”)®. ZGB also does not define a
foundation. Article 80 ZGB only prescribes that assets should be allocated for a
specific purpose. The Italian Civil Code (hereinafter Codice Civile Italiano, CCI)
also does not have a legal definition of a foundation. The new legislation tries to
fully articulate the foundation as a non-profit legal entity with specific statutory
purposes. French law defines foundations as a lawful act by which one or more
individuals or legal entities decide to allocate property, rights, and resources for
conducting non-commercial activities in the public interest”. Also French law
grants the exclusive right to certain types of foundations, such as utility

foundations, corporate foundations, to have the word "foundation" in their name.

The Dutch Civil Code which is one of the new civil law acts® provides the

6 Famous German Professor Bernhard Windscheid pointed out that Stiftungen is only the personification
of property for specific purposes. See more, Windscheid B. Lehrbuch des Pandektenrecht. Dritte Auflage.
Diisseldorf, 1870. Quoted from: b.Bunameiin. YueOnuk mangexktHoro mpasa. Tom I. OOmias yacte//
[TepeBon ¢ Hemerkoro, o penakiueit C.B.ITaxmana. C.-Ilerepbypr, 1874. Pp.130-131.

% For this reason the founders can name the foundation of the company as a GmbH or an institution as the
Stiftungsverein. So, in the type of GmbH, the Robert Bosch Foundation acts. See more,
https://www.bosch-stiftung.de/en/bosch-constitution. Last access 02.06.2020. Some scholars state that

German law does not determine foundation as specific legal and organizational form. See O.Werner. Die

idealistische Familienstiftung (Teil 1)/ZStV, 6/2018. P.207.

7 See https://www.legifrance.gouv.fi/affichTexte.do?cidTexte=LEGITEXT000006069014. Last access

02.06.2020.

% Some scientists note that this Code no longer belongs to the Romano-Germanic legal system. See

W.Pinters. Wechselnwirkungen zwischen dem Familienrecht des BGB und dem der BENELUX-
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complete definition of a foundation. According to part 1 of Article 2:285 of the
State Property Committee, the Foundation ("Stichting") is a legal entity formed by
a legal act, does not have a membership and intends to realize the goal specified in
its constituent documents, using the property transferred to it to achieve this goal.
The target may not include the distribution of foundations to its founders or people
participating in its bodies or to other people, following Part 2 of this Article. The
Acts of Austria (Articles 1, 2 PSG) and Liechtenstein (par.1, 2 Article 552 PRG) on
legal entities in terms on private foundations) follow the same path, giving a

detailed definition of these non-profit organizations.
ii1)  Common order of European establishment.

Civil law of these countries establishes formal requirements for the founder's
will which shall be expressed regarding the name of the foundation, the place, and
purpose of its foundation (the use of the foundation cannot contradict the public
interest), the property of the foundation, the formation of the foundation’s Board.
This information shall be reflected in the Foundation's Charter following part 1 of
Article 81 BGB, Article 11 LF 50/2002, Article 16 CCI, Article 9 PSG, paragraph 16
of Article 552 PRG, and Part 4 of Article 2:286 DCC. Such conditions are provided

for the inheritance foundation under Russian law.

All legislations provide that the transaction for the establishment of the
foundation must be made in writing. The establishment procedure differs according
to the Act of the each state. According to Article 81 of the BGB the successor of
the founder does not have the right to refuse the transaction if the founder has
already submitted an application for its recognition to the competent authority or,
upon notarization of the deal for the establishment of the foundation,
simultaneously with this notarial act or upon its completion, instructed the notary
to submit a corresponding application. If the expressed will of the founder of the

foundation does not contain the conditions as mentioned earlier. At the same time

Staaten//J.v.Staudingers Kommentar zum Biirgerlichen Gesetzbuch mit Einflihrungsgesetz und
Nebengesetzen/ Red. M.Martinek, P.Sellier. 13.Bearb. Berlin, 1999. P.138.
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the founder died without having time to eliminate the deficiencies, then the
provisions on the foundation created in case of death following the Article 84 BGB
shall apply®. It is a unique advantage of German law which is very minimalist and
very virtuoso (unlike the Russian laws) prevent the heirs from numerous disputes
between themselves and the state authorities on the establishment of the foundation
and endowing it with the estate. Similar provisions are found in the laws on
foundations based on the German model®. A particular procedure for the
establishment of certain types of foundations is contained in the legislation of
France according to which four state authorities approved the documents of some
public foundations for its registration, and the period for registering foundations
reached up to 18 months, now reduced to 6 months. Corporate foundations are
formally established if Prefet does not object four months from the date of
applying for registration. Fonds fiduciaire are created after submission of an
application to Prefet and its publication in the Official Gazette. Italian foundations

have a similar registration pattern’’.
iv)  Founders.

The founders of the foundation can be individuals and legal entities. The
procedure for registering a foundation as a legal entity with full capacity is
provided for by all laws. There are minor differences only in the preliminary
approval by the supervisory authority of any type of foundations or simple
registration in the State (public, commercial) Register. So, in Germany, the state
supervisory authority approves the foundation so that it is established following the

law requirements. The foundation becomes a legal entity after its registration, the

® See more, Enneccerus L., Kipp T., Wolff M. Lehrbuch des Biirgerlichen Rechts. Elwert’sche
Verlagsbuchhandlung, Marburg, 1923. Quoted from: Ouuekuepyc JI., Kumn T., Bomed M. Kypc
TepMaHCKOTO TrpaxjaHckoro mnpasa. Tom I, momyrom 1. MockBa: WM3narenbcTBO HMHOCTPaHHOM
nutepatypsl, 1949. Pp.414-415.

" See more for instance about Austrian foundation, Petritz M. & Kampitsch A. The Austrian Private
Foundation//Trusts & Trustee, Vol.20, No. 6, July 2014. Pp.541-549.

" This procedure is provided for in the Decreto del Presidento della Repubblica 10 febbraio 2000, n.361.
See more, https://www.gazzettaufficiale.it/eli/id/2000/12/07/000G0410/sg. Last access 02.06.2020.
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procedure for which is determined by the law of the federal land (state). In
Switzerland, foundations acquire the status of a legal entity with full legal
personality if they are registered in the Commercial Register under Article 52 A,
Paragraph 1, Article 81 A, Paragraph 2 of the ZGB™. The same rules apply in Spain,
in Article 4 LF 50/2002.

v)  Foundation's capital.

European Acts regulate foundation's capital requirements in different ways. So,
the amount of those is set at 30,000 Euro in Spain and Liechtenstein and 70,000
Euro in Austria”. In other countries, the legislation does not provide for special
requirements, but local authorities establish specific amounts of the foundation's
capital. It is 25,000 - 100,000 Euro in Germany, and 50,000 CHF (nearly 40,000 Euro)
in Switzerland. Italy also requires a foundation capital of 100,000 Euro. For
example in France given the different legislation on non-profit organizations, the

authorities require 1,000,000-1,500,000 Euro as capital for public utility foundations.
vi)  The foundation’s governing bodies.

The structure of the board, the procedure for its formation, the requirements for
the officials of the foundation are carried out by the will of the founder and the
Charter of the foundation, as established, for example, in Article 85 BGB, Article
83 B ZGB. In Germany the Acts of some federal lands (like Saxony, Thuringia,
and others) provide for the procedures for appointment, dismissal, decision-making
by the board of the foundation, the term of office, etc. Also laws may provide for a
particular structure of governing bodies, such as in Italy and Austria, where a

supervisory board may be formed in addition to the executive body.

vii)  Beneficiaries’ rights.

2 Since 2016, this rule applies to family and church foundations that were previously able to do so on a
voluntary basis in accordance with paragraph 2 of article 52 of the ZGB. For an overview of these legal
changes, see, Jacob D., Studen G. Swiss family foundations and the new registration requirement — paper
tiger or paradigm shift?// Trusts & Trustee, Vol.22, No. 6, July 2016. Pp.707-711.
™ For example see more, Schwank F. The Austrian private foundation as a holding structure for global
family wealth. //Trusts & Trustee, Vol.20, No. 1&2, February/March 2014. Pp.171-177.
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As a rule after the establishment of the foundation, the founder loses the rights
to it, but in cases provided by law or the Charter of the foundation, he/she can
become a member of the governing body. Beneficiaries usually do not have any
exclusive rights. Specific regulations grant them the right to receive full
information about the foundation's activities, established in paragraph 9 of Article
552 PRG. In case of violation of their interests they can initiate a complaint to the

appropriate supervisory authority or court.
viil) Foundation’s activity.

The foundation may engage in business activities if this does not only contradict
the purposes of its creation but also allows them to be fulfilled. Restrictions may be
economic related to taxation; for example if the foundation reaches a certain level

of revenue it may lose certain tax benefits or pay higher tax rates.

Taking into account the conduct of entrepreneurial and statutory activities, the
fund is obliged to maintain accounting records, draw up and send annual reports to
the relevant state bodies: on its activities, on the use of ownership, receiving grants,
financial and tax statements. To check the reporting and events the foundation may
conduct audits which is not mandatory by law for private foundations or depends
on the number of their assets. However the foundations do such checks annually by

licensed audit companies to strengthen their reputation.
ix)  Foundation’s taxation.

The tax regimes of the foundations are broadly similar. As a rule the activities of
a foundation aimed at achieving statutory public benefit goals (which can also be
established by law, for instance in Article 65 of the German Fiscal Code
(Abgabenordung)™) are not subject to taxation, or the level of taxes of such a
foundation is significantly lower than that of companies. For example in Germany

the ordinary economic activities of a foundation ("wirtschaftlicher

 See more, https:/www.gesetze-im-internet.de/englisch ao/englisch ao.html#p0148. Last access

02.06.2020.
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Geschiftsbetrieb") are taxed under the regular procedure if the foundation's income
exceeds 35,000 Euro. In France auxiliary economic activities of the foundations
that are directly related to the socially useful purpose of the foundations are exempt
from corporate tax up to a limit of 60,000 Euro without VAT. In Liechtenstein
foundations pay a minimum tax rate of 12.5% on their profits, with a
minimum charge of 1,200 CHF. Foundations often have the right to apply tax
deductions at different rates depending on the country. Grants and donations made
to the foundation, as well as inheritance transferred to the foundation, are tax-
exempt. Investment income as a rule is not taxed if the foundation uses such
income for its statutory purposes or the foundation is charitable for public benefit
purposes (environmental protection, protection of cultural heritage, etc.). If these
conditions are not met, then the transfer by gift and inheritance tax will be charged.
In France, it is 35% to 24,069 Euro, 45% over this amount. The same approach is
demonstrated by the legislators to the income from auxiliary activities of the

foundation.
x)  Supervision over foundation.

In European countries foundations also have appropriate supervisory authorities
at the state or regional level, monitoring the observance of laws in the foundation's
activities and the founder's will. So, in Germany these are the authorities of the
federal lands. In Switzerland such services exist in the cantons, and there are also
inter-cantonal and federal authorities. In France supervision is carried out by the
Ministry of the Interior, in Liechtenstein - by the Office of Justice (Amt fiir Justiz).
The supervisory authorities may dissolve the foundation if its purpose is not
achieved, activities that are contrary to the public interest (illegal or immoral) or
the will of the founder, or in connection with the expiration of the foundation's
activities, if such has been established. The foundation's management body can
make a similar decision in the specified case or case of loss of the foundation's
assets. This decision must be approved by the supervisory authority if required by
law. An interested person can also file a claim in court if there are appropriate
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grounds for liquidating the foundation. When a foundation is liquidated as a legal

entity, a corresponding entry is made in the state or commercial register.

1.1.4. Trust in Anglo-Saxon law.

1) Principals of trust.

In modern society characterized by a wide variety of economic relations and the
emergence of multi-level international relations, it is easy to imagine a situation in
which the institutions provided by one legal system do not coincide with those
adopted in another, but at the same time are used by its subjects. This is the case
for the Anglo-American trust which is trying to win its place in the countries of the
continental legal system. It is because the concept of trust provides for the splitting
of proprietary rights into "legal ownership" and beneficial - "equitable ownership"

which may belong to different legal entities and individuals”.

The legal ownership of the estate transferred to the trust is held by trustees,
who dispose of it only in the interests of the beneficial owner of the same estate,
who has the right to enforce these obligations based on the Principles of Equity™.
It is thanks to the splitting of ownership that trusts make it possible to effectively
protect assets since the legal title to things is transferred to the trustee. Also it has a
legal duty to manage the estate solely for the benefit of the trust's beneficiaries’.
The establishment of a trust has always been a popular way of transferring assets

for charity purposes, heirs, and ensuring the life of incapacitated individuals™. It

5 See more, Hudson A. Understanding Equity & Trusts. 3 ed. New York, by Routledge-Cavendish, 2008.
224p. Pp.15-16.
6 See David R., Jauffret-Spinosi C. Les grands systems de droit contemporains. 10e edition, 1992. Quoted
from the book: Hasun P., XKoddpe-Cnurozn K. OcHOBHBIC MpaBOBBIE CHCTEMBI COBPEMEHHOCTH. M.:
Mexnynapoaasie oTHomeHus, 1996. 400p. P.237.
77 See more, Commercial law of foreign countries: Textbook / Ed. V.F. Popondopulo. SPb.: Peter, 2004.
288p. Pp.219-222. // KomMmepueckoe mpaBo 3apyOekHBIX CTpaH: YdeOHoe mocobme/ Ilom obmr.per.
B.®.Ilononmonyno. CI16.: [Tutep, 2004. 288c. C.219-222.
™ See more, Lloyd D. The Idea of Law. A repressive evil or social necessity? First published. London.
Pelican Books. 1964. Quoted from the book: Jlnoiin 1. Mnes npaea. Hayunsrit pegakrop F0.M.FOmaries.
M.: «<IOI'OHA», 2002. 416p. P.333, and see also, Reshetnikov F.M. Legal systems of the world. Directory.
Moscow: Legal Literature, 1993. 256p. P.28.// Pemernuko ®.M. IIpaBoBBIE CHCTEMBI CTpaH MHpA.
CupaBounuk. M.: FOpunnueckas muteparypa, 1993. 256p. C.28.
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should be emphasized that in common law countries, inheritance is implemented in
a different scheme than in the civil law system. In the United States, Great Britain,
Australia, and other countries, inheritance is the liquidation of an estate left by the
deceased, i.e., the ownership of the founder of the foundation is not immediately
transferred to the beneficiaries but is first moved to the trustee of the founder for
settlements with creditors. However, from a practical point of view, more
important is the fact that when the ownership is transferred to a trust, the founder
de jure loses it. Thus creditors cannot recover the property transferred to the trust,
since it 1s the property of the trustee who controls the settlement procedure. It is
one of the substantial advantages of a trust. It is not a legal entity and, by its legal
nature - an agreement. As already mentioned, its peculiarity lies in the “split”
(fiduciary) right of the owner - the settlor between the various subjects of these
relations: the trustee which receives the legal title of the property, and the

beneficiary to which the equitable title is transferred”.
11)  Historical review of trust.

The first trusts appeared in England during the Middle Ages during the Crusades,
between the 11th and 12th centuries®. The courts began to consider property as a
single unified whole, as it was in Roman law and civil law. During the Crusades,
landowners who went on a crusade transferred their ownership of the land to a
person they trusted. But when they returned from the campaign, they found that the
people to whom they had entrusted the title to their property refused to give it
back®. At that time the common law did not give protection of the rights of the old

? See in more detail, Civil and commercial law of foreign states: Textbook. Editor-in-chief E.A. Vasiliev,
A.S. Komarov. 4th edition, revised and enlarged. In 2 vol. Vol.1. M.: International relations, 2004. 560p.
Pp.391-394.  // T'paxkmanckoe ©  TOProBoe TpaBO  3apyOEXKHBIX TOCYAapcTB:  YUEOHUK.
Ots.pen.E.A.Bacunses, A.C.Komapos. 4-e n3nanue, nepepadbotanaoe u gonoidHerHoe. B 2-x 1. T.1. M.:
Mexnynapoausie otHomeHus, 2004. 560c. C.391-394.
See also, Black’s Law Dictionary. Seventh Edition. Bryan A. Gartner, Editor in Chief. West Group.
St.Paul, Minn. 1999. Pp.1513-1514.
% See more, J.E.Martin, Hanbury & Martin: Modern Equity, 19th edn. Sweet & Maxwell, 2012. Pp.1,5-18.
8 See more, Dr.K.Zweigert, Dr.H.Kétz. Einfuehrung in die Rechtsvergleichung auf dem Gebiete des
Privatrechts. Band I: Grundlagen. Quoted from: BBeaeHue B cpaBHUTEIILHOE IpaBOBe/CHUE B cdepe
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owner to return the previously transferred property, since for the Court the only
owner was the legal owner of the title. On behalf of the King the Lord Chancellor
created the Court of Equity” the jurisprudence of which was formed in favor of
such owners. In this case the courts said that the basis of ownership of the property
of the legal owner was the trust of the person who transferred the title to this
property. Since that time there was a division between the legal and real owner

which was the beginning of the development of English trust law™.

Further, in the XV-XVI centuries, "use" also began to be used by legal owners,
who transferred property in trust to family members to avoid inheritance tax. By
the beginning of the 18th century the institution of use passed into the institution of
a trust, where there was the rule that ownership can be held by one person (trustee)
in favor of the beneficiary®. Such regulations have come down to the present day
practically unchanged. The current legislation of common law countries on trusts is
very extensive, detailed, and regulates a large number of different types of trust™.
In the UK there are several laws on various forms of trust; the most famous is the
Trustee Act of 1925 and 2000, Trustee Investments Act 1961, Financial Services
and Markets Act 2000, and others. In the United States laws are governing the
creation and administration of trusts, both at the Federal level, such as the Uniform

Probate Code 2019, developed by the National Conference of Commissioners on

gactHoro npaBa. Tom I. OcHossl: IlepeBon ¢ Hemenkoro. M.: MexayHapoanbie oTHomIeHus, 1998. 480p.
Pp.284-286.
8 See Black’s Law Dictionary. Seventh Edition. Bryan A. Gartner, Editor in Chief. West Group. St.Paul,
Minn. 1999. P.560.
8 Of course, this was not a quick process on which the historical reasons for the reformation of the legal
and judicial system of England were superimposed. See more, Harold J.Berman. Law and Revolution.
The Formation of the Western Legal Tradition. Harvard University Press. Quoted from: bepman I'.Jlx.
3amamHas TpamuIMs TpaBa: dmoxa pedopmupoBaHus /2-¢ m3manme. M.:M3m-Bo MI'Y: Uzmatenbckas
rpynna UTHOPA*M-HOPMA, 1998. 624p. Pp.423-430. See also, Appermont N. De Trust. Een juridisch
kader voor de (internationaal) privaatrechtelijke inpassing en fiscale gevolgen. Wolters Kluwer Belgium
NV, 2017. Pp.51-64.
¥ See Naryshkina R.L. Trust property in the civil law of England and the United States. Moscow, 1965.
37p. Pp.4-5. // Hapeiukuna P.JI. JloBeputenbHas coOOCTBEHHOCTh B rpakaaHckoM mpase Anriuu u CIHIA.
M., 1965. 37c. C.4-5. See also, Dr.J.Martin, Hanbury & Martin: Modern Equity, 19th edition. London.
Sweet & Maxwell, 2012. Pp.10-12.
% There are about 100 types of trusts in the Black’s Law Dictionary. See it, pp.1514-1519.

42



Uniform State Laws, and at the state level, which usually regulates certain types of
trusts. Restatements of the Law of Trusts created by the American Law Institute
are of particular significance®. In addition to these traditional "trust" countries,
trusts can also be established in states that have so-called offshore legislation, such
as the British Virgin Islands, Belize, Seychelles, Cyprus, Liechtenstein, Malta,
which also have their bills. The geography of the use of trusts is quite vast. Still it
is concentrated mainly in common law countries, which is logical, and in countries
that offer low taxation which is also one of the features of the attractiveness of

trusts as will be seen further.
ii1)  Trust’s goals.

The main task of trust is the transfer of estate within one family, or people
indicated by the testator. Consequently the trust shall preserve the estate from the
creditors' claims, release or optimize tax payments, and ensure the confidentiality
of the establishment of the trust and the beneficiaries as much as possible. Also the
trust allows reducing or depriving the share of the inheritance of relatives at will,

or to remove them from the management of the inherited estate.
iv)  Trust’s participants.

Putting aside the ethical side of the distribution of inheritance between the heirs,
it should be noted that the trust copes with its tasks excellently as far as they
correspond to the goals of the testator - the founder of the trust. However they are
established by law and cannot be influenced in any way by the trustee. A special
issue arises when choosing a trustee figure which is entirely influenced only by the
trustee's founder. The trustee shall be a professional, conscientious manager with a

solid track record along with business, financial, and legal expertise”. Since the

% For more details on the significance of this organization and its papers, see Dr.K.Zweigert, Dr.H.K6tz.
Einfiihrung in die Rechtsvergleichung auf dem Gebiete des Privatrechts. Band I: Grundlagen. Quoted
from: Benenne B cpaBHHTEIRHOE MpaBoBeacHUE B chepe gactHoro mpasa. Tom 1. OcHoBrl: IlepeBon ¢
Hemenkoro. M.: MexnyHnapoausie otHoueHus, 1998. 480p. Pp.375-377.
% See more, Hudson A. Understanding Equity & Trusts. 3 ed. New York, by Routledge-Cavendish, 2008.
224p. P.70.
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institution of trust has existed for a long time, a market for professional trustees has
formed around it. They are mainly reputable law firms, specialized management
companies, banks, and other financial companies that have a long history and
obtain corresponding skills and experience. This is helped by the individual
licensing of trustees, which entails their inclusion in the sphere of control by the
particular bodies of the state and the provision of appropriate reporting to them.
Sometimes the founders of trusts provide for another trustee, the trust protector
who must oversee the actions of the trustee and prevent harm to the interests of the
beneficiaries®. For this the protector is entitled to block decisions or actions of the

trustee that have a negative effect on the trust in the opinion of the protector.
v)  Types of trust.

As mentioned earlier, the types of trusts are extraordinarily numerous and varied.
They can be classified on a variety of grounds: international and local, private and
public, and many others¥. The most common types are as follows. Revocable trust
1s one from which the founder can recover the transferred assets. The irrevocable
trust does not have such an opportunity for the founder. In a fixed trust the founder
determines the beneficiaries, and the distribution of income and assets is carried
out based on the instructions of the founder. In a discretionary trust the
beneficiaries are not identified by name, and the trustee has the right to
independently determine specific beneficiaries and distribute income and assets
between them. A beneficial trust is a trust that specifies the beneficiary, so we can

say that it is a regular trust. Here, the beneficiary has the right to control the actions

8 See more, Civil and commercial law of foreign states: Textbook. Editor-in-chief E.A.Vasiliev,
A.S.Komarov. 4th edition, revised and enlarged. 2 vol. Vol.1. M.: International relations, 2004. 560p.
Pp.395-397.// T'paxnmaHckoe u TOProBoe IpaBO 3apyOCkKHBIX rocymapcts: YdeOnuk. OtB. Pen.
E.A.BacunseB, A.C.Komapos. 4-¢ uzn., nepepad. u pomn. B 2-x 1. T.1. M.: Mexnynap.otHomenus, 2004.
560c. C.395-397.

¥ See an overview of some types of trusts at the book Commercial (trade) law of foreign countries:
textbook and workshop for universities/ V.F.Popondopulo and others; editor-in-chief V.F. Popondopulo,
0O.A Makarova. 3 edition, revised and erlarged. Moscow: Publishing House Urait, 2021. 589p. Pp.419-421.
//" Kommepueckoe (TOpProBoe) MpaBoO 3apyOeXHBIX CTpaH: Y4YeOHHMK M TPAKTHKYM Ui BY30B/
B.®.Ilononnonyno u Ap.; oTBeTcTBeHHbIM penakrop B.®d.Ilomongomyno, O.A.MakapoBa. 3-¢ wu3m.,
niepepad. u gon. Mocksa: UznatenbctBo FOpaiit, 2021. 589¢. C.419-421.
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of the trustee and to appeal against them in case of violation of their rights. A

purpose trust is created for a specific purpose and there are no beneficiaries in it™.
vi)  Testamentary trust.

Taking into account the purpose of this work, it should be further considered one
of the trust types - testamentary trust, since it is with them that certain parallels can
be drawn when studying the inheritance foundation under Russian law. Because of
the detailed legislation and the enormous popularity of these trusts in the United
States, it would be helpful to take as an example the regulation of testamentary
trusts in the United States, mainly since English trusts differ slightly from

American ones.

A testamentary trust is an act of the founder based on his/her will. The founding
testator of a trust shall also generally establish the objectives of the trust and
identify the beneficiaries, indicate the property, the amount and distribution of
proceeds from it (this may depend on the type of trust), and designate the trustee.
All of these elements can be specified either in the will, which shall clearly state
the intention to establish the trust or from the facts mentioned in the will, which
will indicate the intention to organize the trust after the founder's death’. In
American practice to establish a testamentary trust it is necessary to meet three
clearly expressed requirements®: 1) on the creation of a trust, 2) on the transfer of

specific property, 3) on the beneficiaries.

In the United States the wording of the document that creates the trust is

essential. However sometimes a trust can be created by founder without using the

% See more, Shumilov V.M., Akchurin T.F. The legal system of the USA: textbook for universities / V.M.
Shumilov, T.F. Akchurin. 4th ed., Rev. M.: International Relations, 2019. 624p. Pp.288-289. // lllymusos
B.M., Axuypun T.®. [IpaBoBas cucrema CIIA: yue6.mocodue mist By3os/ B.M.1llymunos, T.®.AxkuypuH.
4-e m3n.,mepepad. M.:MexmyHapoanasle oTHomeHus, 2019. 624¢. C.288-289. See also, Appermont N. De
Trust. Een juridisch kader voor de (internationaal) privaatrechtelijke inpassing en fiscale gevolgen.
Wolters Kluwer Belgium NV, 2017. Pp.151-171.
' See Restatement of Trusts. Third. Vol.1, §§1 to 26. St.Paul, MN. American Law Institute publishers,
2003. P.250.
%2 See more, G.Moffat, Dr.G.Bean, Prof.J.Dewar. Trusts Law. Text and Materials. Fourth edition.
Cambridge University Press, 2005. Pp.116-117.
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term "trust" in the will. Thus court decided that since the owner had signed a
document stating that the bonds would pass to a third party in the event of her

death, this was the establishment of a trust™.

Founder of a trust

The initiator of the establishment of a testamentary trust is the founder (settlor or
trustor) ** who is also sometimes called the testator. Under US law they can be a
legally capable person who has reached the age of 18 (in some states this age has
been reduced to 14 years). The founder shall meet the requirements put forward by

the mental abilities and mental state at the time of drawing up the will.

A testamentary trust is established at the testator's last will who names the trust
as its successor. It is created during the lifetime of a person who wants to place
their ownership in this trust. Still, it comes into legal force only after the
completion of the testamentary process. The inherited estate does not pass
immediately to the heirs, but first to the trustee who is appointed by the founder of
the trust, and from it to the beneficiaries (heirs). If the trustee was not appointed by
the deceased, it would be appointed by the Court from among the heirs: the spouse,
next of kin, and other interested individuals may be selected, such as the creditor,
but as practice shows, the person acting as the trustee is usually appointed from the
list of beneficiaries”. The person appointed by the Court is called the administrator

and has all the rights and duties as a trustee.
Testament

Another essential advantage of a testamentary trust in the United States is the
will that creates the trust does not need to be submitted to government authorities.

Thus all the constituent documents of the testamentary trust remain confidential. A

% See https://www.law.justia.com/cases/vermont/supreme-court/1966/354-0.html. Last access 30.06.2020.

* See more, Restatement of Trusts. Third. Vol.1, §§1 to 26. St.Paul, MN. American Law Institute
publishers. 2003. P.36.

% Order of priority for granting letters of administration: New York Surrogate's Court Procedure Act §
1001. http://codes.findlaw.com/ny/surrogates-court-procedure-act/scp-sect-1001.html. Last access:
20.05.2020.
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testamentary trust does not require any mandatory registration. As already
indicated, it is sufficient to draw up a will in the prescribed manner for its creation.
A testament is a legal expression of the will of the testator executed in the form
established by law intended to transfer the estate to the disposal of the trustee and
beneficiary after the death of the testator (founder). The Act of the State of New
York on Inheritance Rights and Trusts states that a will is understood as a paper in
which only the power of appointment over an asset is implemented”. The will
must be drawn up in a single written paper and signed in the presence of witnesses.
Some state laws allow holographic wills which do not require the presence of
witnesses, but shall be handwritten by the testator. A will can be expanded to
include a section on rights and obligations for trustees and beneficiaries, a section
on taxation of an inherited estate, a part restricting the power of an individual or
group of people to inherit the estate. In a will that provides for the creation of a
trust, the founder specifies the trustee, but the absence of this indicator does not
entail the cancellation of the trust, since the Court can appoint the trustee. Also the
will does not lose its force if the person appointed to the role of the trustee is
unable or unwilling to perform these duties, except in cases where the founder does

not want to establish the trust at all without its appointed trustees.

A testamentary trust in the United States as an instrument of inheritance for
incapacitated people is no less convenient than guardianship or trusteeship for the
following reasons. Thus guardianship or trusteeship will terminate at the moment
the guardian reaches the age of majority (18 years), while trusts can last for any
length of time. On a second ground the trustee may distribute the estate not in

equal shares but according to their needs.

Trust papers

The main paper for establishing a trust is a trust agreement and/or a certificate of

intent or a declaration of trust. By these papers the founder of the trust who has

% See more, https://www.nysenate.gov/legislation/laws/EPT. Last access 02.08.2020.
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legal title to the estate confirms and declares that it has the right to transfer its
ownership for use by another person or certain purposes specifying all the

necessary conditions.

Trust taxation

It is worth to separately concern the taxation of trusts which, as already
indicated, are an ideal tool for tax planning, since in some jurisdictions, such as
Jersey, Cyprus, British Virgin Islands, trusts are exempt from most taxes. In
contrast, in the United States, inheritance taxation is one of the largest in the world.
Tax rates range from 18% to 40%. Taxation is carried out both at the level of the
federal state-federal estate tax, and at the state level - state inheritance tax, which is
levied on each heir. Federal taxes levy the estate of trusts, state taxes collect
payments to beneficiaries, depending on the amount of income, degree of
relationship, etc.” Various incentives allow starting inheritance tax only at a
certain level. For example the State of New York provides such a stimulus which is
revised annually, from the amount of 5,430,000 US dollars (in 2015)*. Since 2018
federal taxation has been changed, and now a citizen has the right to transfer a little
more than 11 million US dollars to its children or non-charitable organizations
without paying federal tax or other contributions. In general, the distribution of
income from trusts is taxed at the beneficiary level. It should be noted that the
income tax rates applied for taxation at the level of trusts in the United States (i.e.,
for the reinvested income of non-founder beneficiaries) are usually higher than the
tax rates at the income recipient level: although the above rate (in the United States
there is a progressive scale of income tax rates) for trusts and individuals is the
same - 39.6%, the boundaries of the tax base, implying the use of higher tax rates,

for trusts are lower — 250,000 US dollars per year for an individual and 7,500 US

7 See more, https://taxfoundation.org/estate-and-inheritance-taxes-around-world/. Last
access 02.08.2020.
% See more, http://www.inheritancetax.us/inheritance-tax-new-york/. Last access 02.08.2020.
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dollars for a trust under §1 US Internal Revenue Code”. However, reinvested
income that is taxed at the trust level is no longer taxed when it is distributed to
beneficiaries under article 671 of the US Internal Revenue Code. In this case, the

tax 1s 3,011.50 US dollars plus 37% of the amount exceeding 12,500 US dollars.

1.1.5. Trust in European Law and Practice.

1) Common review.

The question of how the European legislation and jurisprudence cope with the
"penetration" of the trust into the continental legal system is of individual interest.
That is important for European jurisprudence from two points of view. The first
point concerns the application of foreign law, mainly common law, in cases of the
establishment of a trust by European citizens following the terms of the common
law. The second point refers to the application by the signatory countries of the
Hague Convention 1985, the ratification of which legalized the institution of trust
in the national legal systems of the countries participating in the Convention'®.
Since the development and discussion of the draft Hague Convention 1985
European scientists in the framework of the creation of the Civil Code of the
European Union have developed Principles, Definitions, and Model Rules of
European Private Law (hereinafter - " the Principles")'”'. Thus Book X of the
Principles dealt with trust relationships. It defined a trust “as a legal relationship in

which a trustee is obliged to administer or dispose of one or more assets (the trust

¥ See more, https://www.irs.gov/privacy-disclosure/tax-code-regulations-and-official-guidance. Last
access 02.08.2020.
% See more, Civil and commercial law of foreign states: Textbook. Editor-in-chief E.A. Vasiliev, A.S.
Komarov 4th edition, revised and enlarged. In 2 vol.Vol.1. M.: International relations, 2004. 560p. Pp.406-
407. // I'paxxganckoe W TOPTOBOE IMPaBO 3apyOeXHBIX rocynapcts: YueOHuk. OtB.pen. E.A.Bacuibes,
A.C.Komapos, 4-e u3a., nepepab. u gomn. B 2-x 1. T.1. M.: Mexnaynap.otaomenus, 2004. 560c. C.406-407.
%1 See more about that paper, Civil law: textbook: in 3v. T.2. / Editor-in-chief V.P. Mozolin. 2nd ed.,
Revised and add. Moscow: Prospect, 2016. 968p. Pp.920-925. // I'paxxmanckoe npaBo: yaeOHuk: B 31. T.2./
otB.pen.B.I1.Mo3onun. 2-e u3z., nepepad. u qor. Mocksa: [Ipocnekr, 2016. 968¢. C.920-925.
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fund) following the terms governing the relationship (trust terms) to benefit a

beneficiary or advance public benefit purposes"'®.

The practical significance of this issue lies in the fact that trusts are extremely
popular all over the world, and a massive number of assets are transferred to trusts.
The approaches of various legislations to trusts lead to inheritance disputes with
the application of national and international private law. It follows that the
relationship of inheritance and trust may be subject to different regulations. It is
necessary to focus on the experience of recognition of inheritance trusts in the
countries of the continental legal system. The evolution of approaches to
determining the legal regime of inheritance trusts in the civil-law countries has

gone own long way.
i1)  France.

From about the 19th century French courts began to consider claims relating to
trust relations. Initially the courts recognized the validity of trusts but did not give
them legal qualifications. The courts recognized the existence of the trust under
foreign law and qualified it by national law. This view was supported in scientific
doctrine'”. Thus the French courts considering the trust as an institution of
inheritance law recognized its contractual nature which is not surprising, since the
real nature of the trust could not be allowed due to a fundamentally different
definition of proprietary rights and other real estate rights in CC'*. French courts
began to widely apply the principle of party autonomy in cases involving the
creation of trusts. That made it possible to qualify the trust as a contract (like

donation). Then the trust could receive judicial protection if its implementation did

12 See more, Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of
Reference (DCFR). Edit by Ch.v.Bar, E.Clive and H.Schulte-No6lke and others. Outline Edition. Sellier.
European law publishers GmbH, Munich. 2009. P.501.

1% See more, F.-X.Lucas. Les transferts temporaries de valeurs mobilieres. Pour Une fiducie de de valeurs
mobilieres. Paris. L.G.D.J., 1997. 370p. P.289.
1% See more, A.-M.Patault. Introduction historique au droit des biens. Paris: PUF, 1989. P.249. Also see,
F.-X.Lucas. Ibid., Pp.300-301.
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not harm other provisions of French law. For example it should not reduce the
compulsory portion of heirs'®. So the French jurisprudence found a way out in

recognition of a trust as a legal institution provided for by national law.
i11)  Switzerland.

The development of the Swiss judicial practice concerning trusts followed
approximately the same path. As well as the French Court the Swiss Federal
Tribunal qualified a trust as a legal relationship similar to a contract of agency or
as a combination of elements of various contracts: orders, trust management,
donations and contracts in favor of a third party in the form in which these
institutions are known to Swiss law'®. The Swiss Court sought to preserve the
validity of the trust without considering its essence, since it does not meet the
definition of proprietary rights and approaches of its transferring according to the
ZGB. The general rule is that the testator has the right to dispose of only the estate
that is in his free disposal, except for the restrictions of the law to the compulsory

portion. That is close like French law does.

Also Swiss law did not allow the appointment of a third party to determine the
beneficiaries and their shares in the event of the testator's death. Such cases, as
indicated above, may be qualified in accordance with similar institutions of Swiss
law. Besides compulsory heirs have the right to file a claim for the reduction of the
amount of estate disposed of by the testator and for the return of part of the
property to the estate following ZGB. So the testator has the right to dispose of
only that estate that is a share of the property owed to the heirs as a compulsory
portion. The situation with the recognition of trusts, but not with the priorities of

national law, changed after Switzerland joined the Hague Trust Convention 1985.

105 See this case,

https://www.legifrance.gouv.fi/affichJuriJudi.do?oldAction=rechJuriJudi&id Texte=JURITEXT000007035
382&fastReqld=990234593& fastPos=1. Last access 02.08.2020.

1% See more, Sokolova N.V. Trust property (trust) in continental Europe. M .: Infotropic Media, 2012.160p.
Pp.57-64. // Cokonosa H.B. JloBepuTenbHas COOCTBEHHOCTh (TpacT) B KOHTHHEHTalIbHOH EBpome. M.:
HNudorpormmk Memna, 2012. 160c. C.57-64.
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As can be seen, the use of trusts in the continental legal system is possible, even
though national legislation does not directly allow this institution to be regulated,
except for international acts which will be discussed later. Some national
legislations or their judicial practice classify trust relationships. That based on the
principle of freedom of contract and the analogy of law, to similar national legal
institutions. The priority in such cases is the basic principles of domestic law, as in
the example of French and Swiss legislation, the protection of the rights of heirs
with a compulsory portion of the inheritance. Some countries rest in the strict
position to not recognize the trust like Germany. The latter also does not consider
the trust is capable of being the owner of the property (“sachenrechtsfihig”). On
the other hand, German jurisprudence “comprehends” only Maltese and

Liechtenstein types of trust'”.

iv)  Hague Convention on the Law Applicable to Trusts and Their Recognition

of 1985.

However the trust still received legal regulation in some civil-law countries
based on international acts (that was done to eliminate differences in the legislation
of different countries)'®. It is the Hague Convention 1985 which has been signed
and ratified by several countries: Australia, Canada, China (in a select
administrative region of China - Hong Kong), Italy, Malta, the Netherlands and the
United Kingdom of Great Britain. The Convention has also been signed by Cyprus,

France, Luxembourg, and the United States'”.

17 See Leonova O.A., Budylgin S.L. Residency of an individual under the Tax laws of Germany and

Russia. // Taxes and Taxation. 2013. No.6. P.410. // JleonoBa O.A., bynasurun C.JI. PesugeHTHOCTD

¢usudeckoro M@ O HAJOrOBOMY 3aKoHOJarenbcTBY ['epmanmm u  Poccum.//Hamorm w

nanoroo6noxenue. 2013. Ne 6. C.410.

See also, Pisani Ch. Der Trust im Maltesischen Recht// ZEV, 11/2012. Pp.579-582; Schiitz R. The taxation

of foreign trusts and their beneficiaries in Germany.// Trust & Trustees, Volume 14, Issue 8, October 2008,

pp.559-566.

1% See M. de Juglart, B.Ippolito. Cours de droit commercial. ler volume: Actes de commerce.

Commercants. Fond de commerce. Effets de commerce. Paris. Montchrestien, 1995. 840p. P.45.

1® See Medvedev 1.G. Commentary on Conventions in the field of spousal property relations and

inheritance. M.:Wolters Kluwer, 2007. 231p. P.164. // Mensenes U.I'. KomMmeHTapuli K KOHBCHIIUSIM B

00J1acTH MMYIIECTBEHHBIX OTHOIIEHUH CynpyroB u HacienoBanus. M.: Wolters Kluwer, 2007. 231c. C.164.
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Italy

Before ratification the Hague Convention 1985 Italy legal system did not
recognize the trust because Italy is a civil-law country. With the adoption of the
Hague Convention 1985 the institution of trust was introduced into Italian Private
International Law. It was recognized by jurisprudence and doctrine provided that
such trusts comply with the requirements of the Convention. The exception was
when the trust and its consequences were contrary to national law, or it does not
comply with the requirements of the Hague Convention 1985, or the purpose of the
trust is to protect assets from creditors''’. Thus the institution of trust in Italy has
been successfully developed and is no longer a different structure in the Italian

legal system''".
France

France signed the Hague Convention 1985 but has not yet ratified it. That
circumstance leads to the fact that trusts are considered based on national law. The
reason for this is the French legal system belongs to the continental legal family
which adheres to the concept of "monolithic" proprietary rights''>. Then French law
introduced the institution of fiducie. The latter is in many ways similar to a trust'”,
but they have a large difference. The estate transferred to the fiduciary
administrator is not separated from the ownership of the founder of the fiducie.

That allows interested parties to challenge the transfer of ownership to a fiduciary

110 See more in detail, Lupoi M. Trusts in Italy: A Living Comparative Laboratory. // Trusts & Trustees,
Volume 18, Issue 5, June 2012. Pp.383-389. See also his article, Country Report: Italy// Columbia Journal
of European Law Online. Vol.18, 2. Winter 2012. Pp.4-11.

I See Ubertazzi B. The Trust in Spanish and Italian Private International Law: Part I // Trusts & Trustees.
2006. Vol. 12, N210. Pp.14-19.

12 See more, J.Carbonnier. Droit civil. Tome 3. Les biens. 19¢ edition refondue. PUF, 2000. Pp.4-7,128-
130 and further.
113 See more, F.-X.Lucas. Les transferts temporaries de valeurs mobilieres. Pour Une fiducie de de valeurs
mobilieres. Paris. L.G.D.J., 1997. Pp.274-282; Douglas J. Trusts and their equivalents in civil law systems:
why did French introduce the fiducie into the Civil Code in 2007? What might its effects be?// QUT Law
Review Volume 13, Number 1, 2013. Pp.19-29.
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if it violates their rights. In that sense this institution is similar to the regulation of

fiduciary administration in the RCC.

Before France signed the Hague Convention 1985 the French courts qualified the
trust in their rulings as a donation contract. After that the courts began to consider
a different approach. It was supported by one of the famous judgments of the
French Cassation Court'. In this case the Court recognized the trustee as the legal
title of the bonds' owner and, consequently, the right to claim payment for them.
The recognition of the trust by the French judicial system is based on the intention

to apply the provisions of the Hague Convention 1985 before its ratification'"”.
Switzerland

After ratification of the Hague Convention 1985 by Switzerland, the
amendments to the Swiss Federal Act on Private International Law of 18 December
1987 about trusts were adopted''®. They are recognized in the judicial system as a
specific legal institution if the requirements were established by the Hague
Convention 1985 were met. The rules of the Convention are directed to regulate the
recognition of foreign trusts, but if Swiss law which does not know a trust turns out
to apply to inheritance relations, then the validity of the established trust and the
disposal of the property in this trust will be carried out following national law. In
this case the Convention will contradict national law and cannot be the applicable
law. For example the trust can be challenged in court cases of divorce and division

117

of property'"’.

14 See more,

https://www legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT000024567
597&fastReqld=586697872& fastPos=2. Last access 02.08.2020.

5 See more, https://droit-des-affaires.efe.fr/2011/09/07/vers-la-reconnaissance-du-trust-et-de-la-dette-
parallele-en-droit-francaise/. Last access 02.08.2020.

116 See, https://www.admin.ch/opc/de/classified-compilation/19870312/index.html. Last access 31.08.2020.

17 See Wintsch A. Recent Swiss Case Law on Trust-related Issues. // Trusts & Trustees, Vol. 24, No.2,

March 2018. Pp.168-176. Also see, Kanashevsky V.A. The concept of beneficial ownership in Russian

judicial practice (private law aspects). // Journal of Russian law. 2016. No. 9. P.33. // Kanamesckuii B.A.
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Other civil law countries such as the Netherlands, Liechtenstein, and others have
ratified the Convention 1985. In these countries there is also a formal duty to
recognize a trust created in accordance with the requirements of the Hague

Convention 19858,

The spread of the trust in the continental system, even where they are treated
very loyally, occurs through its equating to the legal institutions existing in
national laws, and the application of the relevant legal provisions by the analogy of
law. In these cases there is no other way because then the legislator would have to
revise the entire theory, ideology, and policy of the positive law of a particular
country. Perhaps this explains the difficult "implantation" and use of foreign law
institutions, even though the adoption of international acts such as the Hague

Convention 1985, since the number of its member countries remains minimal.

1.2. The inheritance foundations in the Russian system of non-profit legal

entities.
1) General.

As well known, there are many types of non-profit organizations in various legal
systems. Every kind of non-profit organization differs in the order of creation,
goals, and functions, the order of management of its activities, accountability to the
participants of the organization and supervision of management bodies, etc.
Accordingly the inheritance foundation as a particular type of non-profit
organization is no exception to this rule, since it is a part of the system of non-
profit organizations. Because of this, it is advisable to cite some characteristics of
non-profit organizations as subjects of social and economic activity which are

reflected in the legislation.

Konmermust 6eHedummapHoii COOCTBEHHOCTH B POCCHMCKOW CymeOHOW NpakTHKE (YacTHOIPABOBEIE
acniektsl).// Kypnan poccuiickoro mpasa. 2016. Ne9. C.33.

'8 See more, Wilson D.W., Nagai C.L. Country Report: Switzerland// Columbia Journal of European Law
Online. Vol.18, 2. Winter 2012. Pp.26-35.
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In Economics the main features inherent in the “third sector” in the face of non-

governmental, non-profit structures were highlighted. These include the following:
- Legal entity status following the law.
- Judicial and economic independence from the state and business.
- Particular purposes of statutory activity.
- Approved official organizational structure.
- The attraction of voluntary donations for the implementation of activities.

- Prohibition on the distribution of profits among the founders, participants, and

management, or the extraction of any financial benefit by controlling people'”.

i1) Legal signs of non-profit organizations.

As it is easy to note, they are also consonant with the features that the current
legislation established in Articles 48, 49, 50 of the RCC, including for non-profit
organizations. The specified articles of the RCC determine that a legal entity is an
entity registered in the state register, possessing ownership, and is liable for its

obligations. This rule is directly related to a non-profit organization as a legal

' See more details, Grishchenko A.V. On the role of non-profit organizations in the context of reforming
the tax system in Russia. / Vedomosti of the Moscow City Duma. Special issue. 2014. Pp.39-40. //
I'pumenko A.B. O ponn HEKOMMEPYECKHX OpTaHH3alMid B YCJIOBHIX pe(OpMHUpPOBAaHUS HAJIOTOBOI
cucteMbl Poccun. // Bemomoctn MockoBckoii ropoackoi J{ymer. Cnermuanbubiii Bemyck. 2014, C.39-40.
See also, L.Salamon, H.Anheier. "The International Classification of Nonprofit Organizations: ICNPO-
Revision 1, 1996." Working Papers of the Johns Hopkins Comparative Nonprofit Sector Project, no.19.
Baltimore: The Johns Hopkins Institute for Policy Studies, 1996. Pp.2-3. See also review of the legal
entity’s theories, Krasavchikov O.A. The essence of a legal entity // Soviet state and law. 1976. No.1.
Pp.52-55. // KpacaBunkoB O.A. CymHOCTh fopuaudeckoro juima// CoBeTckoe rocynapcTBo U mpaso. 1976.
Nel. C.52-55.; Kozlova N.V. The essence of a legal entity and the modern legal order. // Problems of the
development of private law: Collection of articles for the anniversary of Vladimir Saurseevich Em / Ed.-
in-chef E.A.Sukhanov, N.V.Kozlova. M.:Statut, 2011. 559p. Pp.199-222. // Ko3znosa H.B. CymrHocTtb
IOPUIMYECKOTO JIMIA U COBPEMEHHBIN mpaBonopsaok.//IIpodnemsl pa3zButus yactHOro mpasa: COOpHHK
crareil k o6unero Brnagnmupa CaypceeBnua Ema / OtB.pen. E.A.Cyxanos, H.B.Kosnosa. M.:CrartyT,
2011. 559c. C.199-222.
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entity which has the right to perform legally important actions only as a subject of

economic relations recognized by the state'®.

The type of legal entity determines its legal capacity. It arises only from the
moment of its state registration based on paragraph 3 of Article 49 of the RCC. The
RCC or special Act determines the specifics of each type of legal entity. Thus,
economics and legislation converge on the necessary provisions of a legal entity.
Regarding the regulation of its select type as a non-profit organization, to
understand the peculiarities of its construction and the place assigned to inheritance
foundations in it, it should be turned now to the general provisions of civil law on

the system of non-profit organizations.
111) Development of Russian legislation on non-profit organizations.

The appearance of the inheritance foundation and specific aspects of its
regulation in the legislation is difficult to explain without a historical review of the
development of law on non-profit organizations in the post-Soviet period of

Russian history.

As known, developed legal systems have extensive legislation on non-profit
organizations that have a long, and sometimes even centuries-old, history. Russia
had comprehensive legislation on philanthropy before the Soviet period of its
history'?". During the Soviet period of history non-profit organizations were
practically quasi-state, and the legal documents about these organizations were not
laws. The civil legislation was transformed at the end of the Soviet era. It became
primarily focused on the creation of market mechanisms in the country together

with the laying of the ground of civil society. Thus the Fundamentals of Civil

120 See more, Civil law of Russia. Part One: Textbook / Ed. Z.1.Tsybulenko. M.:Jurist, 1998. 464p. P.73. //
I'paxnanckoe npaBo Poccun. Yacte nepsas: YueOuuk/ Ilox pen. 3.U.1pi0ynenko. M.: FOpucts, 1998.
464c. C.73.

121" See more about the periodization of the legislation on NPOs in the article by Grishchenko Y.I. Stages
of formation of non-profit organizations in Russia. // Non-profit organizations in Russia. No.5. 2012.
Pp.41-46.// Tpumenko HO.M. Drambl cTaHOBIEHHs HEKOMMEpYECKHX opranuzanuii B Poccum. //
Hexommepueckue oprannzanuu B Poccun. Ne5, 2012, C.41-46.
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Legislation of the USSR and the Republics (OcHOBBI Tpa)kaaHCKOTO
sakonogarenscrBa Corwsa CCP u pecnyonuk)'® of 31 May 1991, the most
progressive legal act of that time for the basic ideas and mechanisms of private law
regulation, were adopted. It was the first Act establishing the division of legal
entities into commercial organizations (companies) with profit as the primary goal,
and non-profit organizations that do not have benefit as the primary goal. The
Fundamentals of Civil Legislation of the USSR and the Republics gave rise to the
establishment of commercial and non-profit organizations, bringing these
processes closer to world standards. Subsequently, when the USSR ceased to exist,
the effect of this law was extended on the territory of Russia by individual acts of
Parliament - resolutions of the Supreme Council of the Russian Federation "On the
Regulation of Civil Relations During the Economic Reform" (O perynupoBanuu
TPOKJAHCKUX [PABOOTHOUIEHWH B TEPUOJA  TMPOBEJAEHUS HSKOHOMUYECKOH
pedopmel)'® dated 14 July 1992, No. 3301-1 and "On Some Issues of the
Application of the USSR Legislation on the territory of the Russian Federation" (O
HEKOTOPBIX BOMPOCax MpUMEHeHus 3akoHoAarenscTBa Coro3a CCP Ha Tepputopun
Poccuiickoit @enepannn)'* dated 3 March 1993, No. 4604-1, up to the adoption of

the new Russian Civil Code.

The basis for the creation of the “third sector” in Russia was laid by the
Constitution of Russian Federation (Konctutyuust Poccuiickoit ®eneparun),
adopted 1993. Article 30 of it established the right of citizens to unite, including the
right to form trade unions to protect their interests. The next law which began to
regulate these issues in more detail is Part First of the Russian Civil Code 1994'*,

as well as special legislation dedicated to non-profit organizations and their types.

12 "Vedomosti SND and VS USSR", 26.06.1991, No.26, article 733. // «Bemomoctu CHJ] u BC CCCP»,
26.06.1991, N226, cT.733.
13 "Vedomosti SND and VS USSR", 30.07.1992, No. 30, article 1800. // «Bemomoctn CHJ] u BC CCCP»,
30.07.1992, N230, ct.1800.
124 «“yVedomosti SND and VS USSR”, 18.03.1993, No. 11, Article 393. // «Begomoctu CHJ] 1 BC CCCPy,
18.03.1993, Nel1, c1.393.
125 “Collection of legislation of the Russian Federation”, 05.12.1994, No. 32, article 3301./ «Cobpanue
3aKoHoaTeascTBa POy, 05.12.1994, N232, ¢1.3301.
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In subsequent years, from the mid-1990s to the mid-2000s, Russia witnessed a rapid
development of legislation on non-profit organizations which gave grounds to
speak of the formation of a full-fledged legal basis for the “third sector”'*. By the
adopted legislation numerous non-profit organizations began to be created in
various spheres of civil society, mainly concentrating in the socio-cultural field,
such as charitable support of environmental, scientific, and educational, regional,

patriotic movements.

By now the new Russian legislation which regulates the system of non-profit
organizations is a little over 25 years old. As mentioned earlier, during this period
in addition to the RCC and the Federal Act "On Non-Profit Organizations"'”’ dated
12 January 1996, No.7-FZ (hereinafter - the Act on Non-Profit Organizations)
adopted following it, about 20 legislative acts dedicated to non-profit organizations
were adopted. These acts can be considered as fundamental defining the basic
concepts for various areas of the non-profit sector. The most important among
them were the following laws: Federal Act "On Public Associations"
(DenepanbHblii 3aK0H «O6 001IECTBEHHBIX 00beauHEeHNAX» )™ dated 05.19.1995 No.
82-FZ (hereinafter - the Act on Public Associations), the Federal Act "On
Charitable  Activities and  Volunteering" (®denepanbubiii  3akoH  «O
OJIarOTBOPUTENLHON  JEATENBHOCTH M J0OPOBOJILYECTBE  (BOJOHTEPCTBE)»)'”

(formerly - "On Charitable Activities and Charitable Organizations") dated 11

126 See more, Civil legislation of Russia: Civil Code of the Russian Federation, Fundamentals of Civil
Legislation of the USSR and the Republics, Civil Code of the RSFSR. Introductory Commentary,
Alphabetical Subject Index / Comp. O.Y.Shilokhvost. M., International Center for Financial and
Economic Development, 1996, 624p. Pp.28-29. // I'paxnanckoe 3akoHOAaTeabcTBO Poccun: 'paxpanckuii
kozaekc Poccuiickoit deneparmu, OCHOBBI rpakaaHCcKoro 3akoHonatenberBa Coroza CCP u pecyOnuk,
I'paxxnanckuii komekc PCOCP. BBomublii KOMMEHTapui, andaBUTHO-TIPEAMETHBIA ykazaTenb/ CocTas.
O.10.Iunoxsoct. M., MexnyHapoaHBIi LEHTp (PUHAHCOBO-3KOHOMHYECKOTO pa3BuTHsA, 1996, 624c.
C.28-29.
127 “Collection of legislation of the Russian Federation”, 15.