DISSERTATION

Dividing society, dividing estates. Probate and will-making in
Hermannstadt, 1720-1800: a social, economic and administrative
perspective.

Inaugural-Dissertation zur Erlangung der Doktorwirde

der Fakultét fur Philosophie, Kunst-, Geschichts- und Gesellschaftswissenschaften der
Universitat Regensburg

vorgelegt von
Oana-Valentina Sorescu-ludean aus
Cluj-Napoca
2020

Die Arbeit entstand in gemeinsamer Betreuung durch die Fakultét fiir Philosophie, Kunst-,
Geschichts- und Gesellschaftswissenschaften der Universitat Regensburg und die Fakultat fur
Geschichte und Philosophie der Universitat Babes-Bolyai aus Cluj-Napoca

Regensburg 2020



Betreuer: Prof. Dr. UIf Brunnbauer, Lehrstuhl fiir Geschichte Stidost- und Osteuropas,
Universitit Regensburg

Betreuer: Prof. Dr. Rudolf Graf, Universitat Babes-Bolyai, Cluj-Napoca



Contents

INEFOTUCTION ...ttt bbbttt ensens 1
Part I. The empire, the nation, and the CItY ... e 18
INEFOTUCTION ..ottt sttt st 18

1. Nations, estates, and politics during early modernity...........ccocoveervieveereeeeeerese e 27
2. Rethreading power lines: Habsburg policies and the imperial framework......................... 35
3. The building-blocKS OF DUFEAUCTACY .........ceveevieriiieiieciieseesee e 65
CONCIUSIONS ...ttt bbb sttt s 88
Part II. The “Haupt- und Hermannstadt” and a “small Bohemian town™ ...........cccceceeveverrunneee. 90
INEFOTUCTION ..ottt 90

4. The royal free city, the capital of the nation, and the urban republic ...........c..ccceovevnneec.. 98
5. Counternarratives: autonomy and arDitrariness..........cccoceeeveveevevecvereereeeeeee e, 121
CONCIUSIONS ...ttt ettt sse s st ensees 144
Part 111. Provincial and urban hierarchi€s............coeirreeinsinieesses e sesseeees 147
INEFOAUCTION ..ottt sttt ensns 147

6. Who counted, who paid? Fiscality and legal orders.........c..cccovevievieeeeeeeeeeee, 150
7. Urban hierarchies: population growth and occupational differentiation............c..cccoo....... 175
8. Urban hierarchies: social classification and inequality............cccccooeveevieeeeeceeereenrenene, 192
CONCIUSTONS ..ottt sttt 227
Part IV. The Legal FrameWOIK ...........cc.cociiiieiieiieeee et 230
INEFOTUCTION ..ot 230

9. The Statuta lurium Municipalium: Codification and pluralism ............c.cccooeevervrrrreennee 233
10.  Property and iNNEITANCE...........ccoveveieeiieice e 244
11, TeStaMENTAIY AW ........oooieieieeicee st 259
12, The office Of eState dIVISION.........ccoveviiririeiiciec s see 266
13.  Changes during the eighteenth CENUIY ..o e 271
CONCIUSIONS ...ttt sttt bbbt sse s st nsees 277
Part V. Probate and will-making: the broad perSpective...........cccoveeveeeeereeeereeeeeeesenene, 279
14. Sources, sampling, and intersections: a descriptive approach .............cccceeveveeerevevrennen. 279
CONCIUSIONS.....c.oveeiici ettt sttt s s snnsees 297

15. PractiCe and PrOCEUUIE ...........cueveveeeceeveeeeteve ettt s e 298
INEFOAUCTION ... 298

L5, 0, TESTAIMEBINTS ...ttt et e e et et e e e e aeeeseeeeeaeesseeneeneenseeseeeeneensesneeneensenseeneeneennens 300



15,2, PIODALE ...ttt et et e e e et et e e et eee et eaee e et ee et enentaaeaeateeeateneneeeeneaeenens 319

CONCIUSIONS.....cooceiiiieiicicie ettt sttt s st s s s s nnsens 347

16.  Who left wills? Death, probate, and testaments. ............cccoooeveiereiererereiceeeeee e 348
INEFOAUCTION ...ttt 348

16.1 Death, probate, testaments and Social Class ..........ccccoveereiieiceiieee e, 351
16.2. Death, probate, and testaments: the gender and age factors..........c.ccccccooeververrnenee. 359
16.3 Death, probate, and testaments: civil status and family circumstances................... 364
16.4. Probate and testaments: wealth gradients.............ccccoeereieeeeieieee e, 374
FINAl CONSIARIALIONS ......ovvieiricieieieietcte sttt sttt s st ensens 384
LiSt OF tab1€S AN FIQUIES ..ottt 394
AL LISEOT FIQUIES ...ttt bns 394
B. LISt OF TADIES ...t 394
C. List of tables and figures in @nNEXES..........ccuvuieeeirireirrese s, 395
ANNEXES — TaDIES AN FIGUIES .......oveieveeeect ettt 396

BIDIIOGIAPNY ...ttt 426



Introduction

From a meta-historical perspective, there are two main ways of seeing late medieval, early
modern, and eighteenth-century last wills and testaments. On the one hand, there is a rich strand
of literature that regards wills — and especially women’s wills — as manifestations of individual
agency, formulated against the structures and strictures of legal and social milieus that allowed
too little space of action and privileged (male) authority, and the community over the
individual. In this sense, wills are exceptional documents. On the other hand, last wills and
testaments are regarded as a polyphonic source, which speaks to a variety of topics, revealing
important findings about various extra-testamentary fields. In this sense, testaments figure as
keyholes into wider narratives, such as the history of consumption and material culture, that of
family and gender, or that of piety and confessionalisation.

Last wills and testaments perform many functions, bending and moulding themselves to
various research designs and methodological approaches. While being acknowledged as
exceptional sources, demonstrating untypicality, they are concurrently employed to make
larger arguments about typical trends and normative issues beyond their narrow reach. Giving
the impression that they at least partially mirror some of the true concerns of historical
individuals presumably silenced in other contexts, they are elevated as shards that reflect a
relevant piece of a larger narrative; the more of them one collects, the more defined the image
they can convey. The present work will show that this is not the case: testaments shed light on
a very context-dependent segment of historical individuals, who differed from what could be
regarded as the ‘typical’ urban population in a myriad of ways. The mirrors they held up to
society alternately distorted or clustered together various unrelated issues, presenting historical
research with seemingly bespoke views for a variety of topics.

Even when testaments were considered within the broader context of a well-researched
timeframe and area, the possibilities to contextualise the specific ways in which they biased
the historical gaze remained limited by the need to integrate other types of sources. Depending
on the particular historical milieu explored, these complementary sources might range from
being almost inexistent to being overabundant, thus limiting the option for a comprehensive
coverage that could turn them into terms for a robust comparison. Thus, the lion’s share of
historical attention has generally been drawn to what testaments and testators sought to achieve,

rather than to the who’s and why’s of will-making.



The present thesis temporarily pushes aside these two meta-narratives, arguing that
testaments may be productively regarded as parts of an intertwined legal, social, economic, and
demographic ecosystem. As opposed to paying lip-service to contextualisation, the present
work seeks to operationalise, harmonize, and deconstruct the various layers of political, social,
economic, and legal context within which will-making was embedded. Thus, the thesis works
to outline a collective profile of testators in Hermannstadt (Sibiu), the administrative capital of
the Habsburg province of Transylvania, between roughly 1720 and 1800. As a novelty within
studies of testaments, this collective profile is re-situated into the social and economic layers
of the urban population, in order to understand what drove some groups and individuals to
make wills, and why some did not despite sharing at least part of the same characteristics.
Given the juridical character of the testamentary act during the eighteenth century, will-making
in Hermannstadt is also examined in light of the legal pluralism extant in the province. Thus,
the thesis shifts the predominant historiographical focus from the content and authorship of
testaments to the act of will-making as a sort of vital event, which can be paralleled, compared,
and contrasted with other events and transitions.

The introduction is structured as following: firstly, it outlines the working theoretical and
methodological premises of the thesis, in relation its main goals; secondly, it provides a cursory
survey of the main fields and sub-fields of literature which guided the endeavour, explicitly
arguing for necessity of the present work’s orientation; thirdly, it sketches in broad strokes the
structure of the thesis.

e

A first working premise of the present work is that in order to make any broader arguments
on the basis of testaments, they should be placed back in situ. Thus, the fundamental aim of the
work is to answer the question of “who left wills” by also examining its corollary — who did
not? It achieves this by outlining a series of collective profiles, focusing on testaments, probate
records, and burial records, nesting each type of event into the next broader category from
which its main actors could have potentially been recruited. There are thus three main
categories of sources employed at a first level of analysis: firstly, the testaments left by the
urban inhabitants of Hermannstadt between 1720 and 1800; secondly, the probate records kept
by the city’s two departments of estate division, or probate courts; thirdly, the burial registers
for the Lutheran and Roman Catholic parishes in the urban milieu.

Testaments are treated as one potential pathway of property devolution at death, and as

such, as a sub-set of the larger field of probate events. Moreover, together with probate events,



testaments are examined as sub-samples of all deaths which occurred in the city over the second
half of the eighteenth century.

The secondary aim of this thesis is to establish the contours of a methodological framework
than can be employed in working with historical probate records created by institutional actors
in the Transylvanian Saxon jurisdictional milieu. The secular probate courts which grew
alongside the administrative and legal institutional framework of the Transylvanian Saxon
nation-estate since the late sixteenth-century deserve particular attention. The specifics of the
documents they produced, the practices they employed in record-keeping, and the biases they
operated with in record production are essential matters. These issues must be clarified if these
records — exceptional in the East-Central European milieu — are to be employed in answering
trans-national inquiries about wealth and inequality in the future.

A third major goal underpinning both of these endeavours is to achieve a comprehensive
image of legal, social, and economic stratification in eighteenth century Hermannstadt. This is
direly necessary to be able to formulate any broader statements regarding the relation between
testamentary behaviour and the milieu within which it emerged. For this purpose, several
contemporary cross-sectional and longitudinal sources with wide coverage will be employed.
Thus, the fiscal censuses of 1720 and 1750, as well as the burgher rolls of Hermannstadt
between 1720 and 1800 will be split into their smallest constitutive units, and then re-moulded
so as to allow the formulation of wide-ranging and readily-verifiable statements about larger
segments of the urban social fabric.

Finally, all of these aims are encompassed within a broader narrative that grows alongside
the analysis proper, contributing to a process of reciprocal weighing and modulation. On the
one hand, the thesis resituates the quantitative findings concerning the social and economic
gradients present in eighteenth century Hermannstadt within the wider political narratives. This
enables a clearer understanding of the underlying phenomena that gave rise to bias in the socio-
economic data examined. It also re-frames the political narratives and counter-narratives of
resistance and institutional renewal, which seem to characterise much of Transylvanian Saxon
history during this time. On the other hand, this reciprocal weighing allows a perpetual re-
interrogation of historical assumptions concerning the social and economic make-up of the
urban milieu of Hermannstadt as a stand-in for the Transylvanian Saxon body politic. Given
the primary focus of the work, namely outlining the collective profile of will-making within
the boundaries of the Transylvanian (Saxon) capital, it was direly necessary to revisit some of
the monolithic approaches to the Transylvanian Saxon social structure during the eighteenth-
century Habsburg rule.



*k*x

Having briefly outlined the main aims of the present work and the rationale behind its
overarching approach, the endeavour will be situated within three successive frames of
reference. These are employed to clarify the specific theoretical and methodological
underpinnings of the work. Because the present work enters into a historiographical dialogue
that spans into historical demography and economic history, emphasis will be placed on the
seminal approaches that informed the scope of the analyses. Moreover, certain choices that
involved the elision or exclusion of certain historiographical segments in order to increase the
coherence of the present work will also be made explicit.> Within this framework, a survey of
the state-of-the-art Romanian, German (Transylvanian Saxon), and Hungarian historiographies
from Transylvania will highlight the extant gaps in literature concerning will-making, with
special reference to the theoretical and methodological issues previously outlined.

N

The first theoretical and methodological frame informing the present approach draws from
the historiography of eighteenth-century serial judicial (ego) documents. For several reasons,
it can be regarded as a more basic and fruitful pathway of contextualising the position of last
wills and testaments from a para-textual perspective. Thus, the present work’s overarching
approach to testaments was generally informed by recent contributions to the eighteenth and
early nineteenth-century history of individual engagement with authority in the judicial or para-
judicial context, in the form of petitions and litigation.? It considered that a productive avenue
of enquiry involved an examination of eighteenth-century testaments in a different but no less
quellenkundlich approach, compared to late medieval, sixteenth, or even seventeenth-century
wills. Because a certain shift in the political culture of the province began to make itself felt

towards the second half of the eighteenth century, which put to question previous assumptions

! Given the wide coverage of various sub-topics in the following chapters, this incursion into secondary literature
will only delve in to the most essential or recent studies which directly informed the present approach, rather than
plan to exhaust the historiography of eighteenth-century testamentary behaviour. The purposeful exclusion or
partial inclusion of certain historiographical strands from the discussion — such as the important work done in the
field by the representatives of the Annales school — does not imply a value judgement on the contribution these
works brought to the field.

2 Maarten F. Van Dijck, Bert De Munck and Nicholas Terpstra, “Relocating Civil Society: Theories and Practices
of Civil Society between Late Medieval and Modern Society”, in Social Science History, Vol. 41, Special Issue
1, European Civil Society, p. 1-17; Henry Miller, “Introduction: The Transformation of Petitioning in the Long
Nineteenth Century (1780-1914)”, in Social Science History, Vol. 43, Issue 3, The Transformation of Petitioning,
2019, p. 409-429; Karin Bowie, Thomas Munck, “Early modern political petitioning and public engagement in
Scotland, Britain and Scandinavia, c. 1550-1795”, in Parliaments, Estates, and Representation, Vol. 38, Issue 3:
Early modern political petitioning and public engagement in Scotland, Britain, and Scandinavia, ¢. 1550-1795, p.
271-278.



regarding the boundaries between public and private, the approach to testaments as documents
straddling this conceptual divide required revisiting. As opposed to earlier centuries, after the
1730s, when the Government was well established in Hermannstadt, and especially after the
1750s, opportunities to make a will expanded and more models of will-making that were not
specific to the Transylvanian Saxon legal milieu increasingly emerged. This prompted a
reconsideration of eighteenth-century testaments from a broader perspective, that engaged with
a different set of issues than might have been the norm for earlier documents.

As part of a general reconsideration of the emergence of the public sphere and the specific
sociability of modernity, historians like David Zaret have emphasized the existence of
continuities in how persons transacted and negotiated with those above them. Zaret theorised
the existence of a hybrid form of petitioning which incorporated both elements of traditional
deference as well as claims to rights which stemmed from a new understanding of one’s
position in the political scheme, as citizen, rather than a subject.®* The “transactional
citizenship” constructed through continuous engagement with authority, envisaged by Charles
Tilly and developed further by Maarten Prak also constituted a conceptual building-block in
the architecture of the present work.* As the following chapters will show, the business of
probate and will-making often involved negotiating one’s position vis-a-vis the Transylvanian
Saxon body politic and the city. This matter gained in importance especially in the decade of
Joseph II’s rule (1780-1790), but was in many cases implicitly present throughout the time
interval covered by the present work. Prak’s extensive study on the meaning and content of
formal urban citizenship up to 1800 helped to more clearly delineate the sample of testaments
and to limit the overall inquiry to what happened within the city walls, where the burghers of
Hermannstadt lived. By restricting the enquiry to the ranks of the burghers, and using them as
a basis for the overall assessment of social and economic structures in the urban environment,
the enquiry also focused on one of the most stable and well-researched segments in the social

history of East-Central Europe.® Especially in the Hungarian and German-speaking milieus,

3 Zaret, David, “Petition-and-Response and Liminal Petitioning in Comparative/Historical Perspective”, in Social
Science History, Vol. 43, 2019, p. 442-444.

4 Maarten Prak, “Burghers into Citizens: Urban and National Citizenship in the Netherlands during the
Revolutionary Era (c. 1800)”, in Theory and Society, Vol. 26, No.4, Special Issue on Recasting Citizenship, 1997,
p. 403-420; Also Prak’s recent contribution Citizens without Nations: Urban Citizenship in Europe and the World,
c. 1000-1789, Cambridge: Cambridge University Press, 2018.

5 Burgers were the most stable group in the East-Central European urban milieus, as per Jaroslav Miller’s
extensive account in Urban Societies in East-Central Europe, 1500-1700, Aldershot: Ashgate, 2008, p. 30-34.
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the ranks of the urban burghers drew the lion’s share of attention of eighteenth and nineteenth-
century historiographies.®

Just as petitions, last wills and testaments may benefit from a wider gaze that critically
examines two overarching theoretical stances concerning the extent to which they reveal the
concipient’s beliefs and words, as opposed to the writer’s formulaic vocabulary. Although
testaments written in historical milieus where notarial positions were plentiful and will-making
well-disseminated clearly present the historical gaze with a form of mediated discourse, which
might or might not reflect how the testator spoke, their examination cannot halt at
acknowledging this. Thus, while notions of “situated oralities” that shined through in such
documents should be taken into account,” and the broader question of “notarial truth” be
considered,® the approach employed in analysing such documents should not take the form of
an “either-or”. If narratives in early modern litigation — as well as in testaments or petitions —
are taken at face value, then the historical account is biased towards the amplest documents,
which are likely also the least representative. On the other hand, if emphasis is laid on the
formulaic aspects of such documents, the recurring use of tropes and thus the “ideological
encoding” through which they had passed, then ideology is elided into day-to-day experience,
and thus the value of individual experiences and tactical, purposeful use of language is partially
negated.® The same holds for instance for early modern women’s involvement in legal
proceedings as initiators of lawsuits. Either women who wrote petitions — or more likely, had
them written — were possessed of agency and engaged in “rational, conscious political actions”,
or their legal statements and depositions were the product of a mediated discourse, wherein
gender and power intersected to obscure “self-knowledge and representation.”'? Did this legal

agency disappear with the sealing of a petition, or was it just one of many signs of autonomy?

8 The most recent and synthetic account of research into the ranks of the urban burghers in Hungarian towns was
provided by Arpad Téth, Gabor Czoch, and Istvan Németh, “Urban communities and their burghers in the
Kingdom of Hungary (1750-1850). The possibilities databases offer for historical analysis”, in Justin Colson, Arie
van Steensel (eds.), Cities and Solidarities. Urban Communities in Pre-Modern Europe, London, New York:
Routledge, 2017.

7" Susan Cohen, “She Said: He Said: Situated Oralities in Judicial Records from Early Modern Rome”, in Journal
of Early Modern History, Vol. 16, 2012, p. 403-420.

8 Kathryn Burns, “Notaries, Truth, and Consequences”, in American Historical Review, Vol. 110, Issue 2, 2005,
p. 350-379; The issue of truth and fiction in the archives forms a sub-field of enquiry on its own, which stands
on the shoulders of historiographical landmarks, such as Natalie Zemon Davis’ The Return of Martin Guerre,
Harvard University Press, 1983 or her Fiction in the Archives: Pardon Tales and their Tellers in Sixteenth-Century
France, Stanford University Press, 1987. The present work does not explicitly seek to engage with the matter of
truth, fiction, or the how one or the other might be mediated through the notarial record.

9 Joanne Bailey, “Voices in court: lawyers’ or litigants’?”, in Historical Research, VVol. 74, No. 186, 2001, p. 406-
408.

10 Bianca Premo, “Before the Law: Women’s Petitions in the Eighteenth-Century Spanish Empire”, in
Comparative Studies in Society and History, Vol. 53, Issue 2, 2011, p. 263-264.
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The same oppositional view underpins much of the literature dealing with individuals’
involvement in the will-making process, although it is far from explicitly acknowledged in all
cases.!!

Thus, making a final disposition cannot be equated with a manifestation of individual
agency simply because fewer individuals left wills, as it would mean denying agency — or
ascribing a lesser degree of agency — to all those who for some reason died intestate or made
other, less durable or visible arrangements. Moreover, while far from being entirely judicial
documents devoid of any religious considerations, eighteenth century wills in the context of
Hermannstadt were far from being the only means of fulfilling confessional goals, or
principally a conduit of charity and pious bequests. The absence of wills in the eighteenth
century was certainly not as harshly regarded as it had been during the medieval period, or in
milieus such as late medieval England, where “to die without making a will was considered
sinful, and the failure to divest the soul of its attachment to worldly affairs might prevent it
from properly embarking on its spiritual journey.”*?

It would also imply that outside of this context, agency (and especially female agency) was
curtailed, limited, and barely visible. As the following chapters will show, both women and
men were exercising forethought and making “conscious, political action” at every step of the
way in probate proceedings, although they did not start off on equal footing. At the same time,
the formulaic nature of wills, just as that of petitions or legal proceedings, requires a cautious
approach in search of whatever laid behind “notarial truth” 13

In order to lessen the impact of the choice between one approach — ascribing agency — and
the other — removing it through “encoding” — other perspectives have been counselled for the
study of judicial ego-documents. Studies of petitioning have pursued a shift from approaching
the document-as-narrative to focusing on the goal it served and what it achieved. In addition,
rather than a focus on the text, the emphasis has been placed on the event and its circumstances.
For instance, in many cases, early modern female authored petitions were only one small part

of female engagement with the law through other means, one particular way of achieving one’s

11 Some exceptions are for instance Mia Korpiola and Anu Lahtinen, “Introduction”, in Mia Korpiola, Anu
Lahtinen (eds.), Planning for Death. Wills and Death-Related Property Arrangements in Europe, 1200-1600,
Leiden, Boston: BRILL, 2018, p. 18, who note wills’ “individualistic” tendencies. Likewise, Anthony Musson, in
“Medieval English Lawyers’ Last Wills and Property Strategies” in Korpiola and Lahtinen, Planning for Death,
p. 128-129, acknowledges that “Before considering the scope and provisions of the wills surveyed, it is noticeable
that for a number of lawyers no will in fact survives. Some historians find this strange considering their position
in medieval society.”

2 Musson, “Medieval English Lawyers’ Wills”, p. 129.

13 Burns, “Notaries, Truth, and Consequences”, p. 354.



goal located “on a grid of multiple legal possibilities.”** The need for a “holistic approach” to
individual engagement with authority in the judicial milieu has also been emphasized, which
goes beyond “an exploration of polyphony” and involves a clear and systematic process of
comparing and contrasting situations encountered with “those relating to other individuals of a
similar status and sex.”%®

The focus of the present research has therefore shifted from a primarily text-based analysis
to an elucidation of the context in which it the emerged, or “the praxis accompanying the text”,
and to an exploration of testaments as “actions” or events, rather than legal artifacts imbued
with narrative.'® Thus, while the present research acknowledges the myriad of works that deal
with what testaments set out to do or what they achieved, a direction of study which can already
be regarded as self-standing field of social-historical research, it does not directly engage with
this historiographical or methodological orientation directly.!” Rather, it is meant as a
cautionary precursor to any study about what eighteenth-century Transylvanian (Saxon)
testators intended to achieve, showing that this group’s collective profile was distinctive, and
therefore testators were not a stand-in for the urban social fabric as such.

It should be noted at this point that the approach to will-making and testaments in
Transylvania is at least partially guided by similar considerations as research into the probate

process. Despite the emergence of recent works that focus primarily on the practice of piety,*8

14 Premo, “Before the Law”, p. 287-288.

15 Bailey, “Voices in Courts”, p. 408.

16 Premo, “Before the Law”, p. 265-267.

17 Given that the historiography of the examination of testamentary practices, tactics, or strategies in the past
several decades can easily form the object of a dissertation-level study by itself, I only mention a few of the
seminal or most recent works dealing with this issue in what | regard as a comprehensive manner. Kadri-Rutt
Hahn’s work is the most recent monograph-worthy exploration of last wills and testaments that properly
contextualises these sources - Revaler Testamente im 15. und 16. Jahrhundert, Schriften der Baltischen
Historischen Kommission, Berlin: LIT Verlag, 2015. Likewise, seminal for the Habsburg areas in early modernity
are Margareth Lanzinger’s many works on inheritance, power and testation, including for instance “Geld und
Guter, Transfers und Arrangements. Vermogen und Geschlecht in der Frithen Neuzeit“, in Geschichte in
Wissenschaft und Unterrichtm, Vol. 70, Issue 11-12, 2019, p. 605-622 or Lanzinger, ,,Gerechtigkeit und Erbgéange
— ein historisch-anthropologischer Blick auf Testamente und Vermdgen“ in Aleida Assmann, Jan Assmann u.
Oliver Rathkolb (eds.), Geschichte und Gerechtigkeit. Festschrift fiir Hubert Christian Ehalt, Wien 2019, p. 152—
157; Worth mentioning is also Korpiola and Lahtinen, Planning for Death, p. 1-25, which provide an abrupt but
systematic review of recent or extensive works on testamentary behaviour and practices in during the medieval
and early modern eras. Also, given the similar urban context, worth mentioning is the extensive research by
Katalin Szende and Judith Majorossy (eds.) on the late medieval wills of Pressburg (Bratislava), materialized in
Das Pressburger Protocollum Testamentorum 1410 (1427)-1529, Vol. 1. 1410-1487, Vol. 2 1487-1529, Wien,
K&ln, Weimar: Bohlau Verlag, 2010-2014 and in an extraordinary wide range of studies and articles.

18 Méria Lupescu Makd, “The Transylvanian Nobles: Between Heavenly and Earthly Interests in the Middle
Ages”, in Studia Universitatis Babes-Bolyai, Series Historica, Issue 58, 2013, p. 78-106;

8



charitable behaviour®®, or even material culture in the light of last wills and testaments®°,
Transylvanian historians’ contribution to the field remains mostly settled within the boundaries
of source editing. While undeniably important for the research process, critical editions which
reproduce samples of early modern?' or nineteenth-century last wills and testaments,??
sometimes alongside other sources pertaining to family law? are of limited use. One of their
primary contributions is to further entrench the notion that testaments are relevant primarily
from the perspective of their content, or that they are directly relevant for a variety of other
extra-testamentary issues and can therefore be used uncritically.?*

**k*

A second frame of reference has been provided by recent enquiries into how historical
inequality might be studied through the lens of probate records. The documentary corollary of
last wills and testaments were probate records: wills and testaments were generally verified
and proven in special courts, where they were marked with the words probatum est — hence the
specific term of “probate”. Probate records have long formed the object of historical enquiry
in general, especially in areas where they were present in an overabundance. Anglo-Saxon
historiography was likely one of the most productive in terms of working with probate.?®
Despite many historians having intensively used probate records to tackle each and every
imaginable topic, with a particular focus on material culture, the Cambridge Group for the
History of Population and Economy has recently begun to cast doubt on the robustness of

previous findings.?® Despite the extremely high rate at which testation and probate occurred

19 Méria Lupescu Maké, “Miért? Kinek? Mit? Erdélyi kozépkori végakaratok szerkezeti jellemz6i”, in Erdélyi
Muzeum-Egyesiilet- Certamen, Issue 1, 2013, p. 191-210.

2 Maria Lupescu Mako, “(Nu) haina il face pe om. imbricamintea si purtitorii ei in Transilvania (secolele XVI1-
XVID)”, in Dan Dumitru lacob (ed.), Avere, prestigiu, si cultura materiald in surse patrimoniale. Inventare de
averi din secolele XVI-XIX, Iasi: Editura Universitatii “Alexandru Ioan Cuza” lasi, 2015, p. 71-92.

2L |Idiké Horn, Enikd Riisz-Fogarasi, Tiidés S. Kinga (eds.), Erdélyi testamentumok, vols. 1-5, Marosvasarhely:
Mentor, 2003-2014.

2 Daniela Detesan, Adrian Onofreiu, Mircea Prahase, Claudia Septimia Sabiu (eds.), Testamente din Districtul
Nasaud (1861-1871), Cluj-Napoca: Argonaut, 2011; Gudrun-Liane Ittu, ,,Testamentul lui Jenny Schmidt (1842-
1913), un exemplu de preocupare pentru binele comunitatii sasesti”, in lacob (ed.), Avere, prestigiu si cultura
materiald, p. 135-153.

2 Daniela Detesan (ed.), Cdsdtorie si mostenire in Transilvania. Documente din a doua jumdtate a secolului al
X1X-lea, Cluj-Napoca: Presa Universitara Clujeand, 2013.

24 Nineteenth-century Landeskunde scholarship also published exceptional testaments. See for instance G.D.
Teutsch, “Das Testament des Denndorfer Pfarrers Antonius Schwartz vom 8. Dezember 15707, in Archiv des
Vereins fir Siebenbirgische Landeskunde, 1. Band, 1855, p. 363-374.

2 The basic introductory text to early modern Anglo-Saxon probate is Tom Arkell, Nesta Evans, and Nigel Goose,
When Death Do Us Part. Understanding and Interpreting the Probate Records of Early Modern England, Oxford:
Leopard's Head Press, 2000.

% Sebastian A.J. Keibek, “Correcting the probate inventory record for wealth”, Working Paper No. 28 — March
2017, Cambridge Working Papers in Economic and Social History, Cambridge Group for the History of
Population and Social Structure & Queen’s College.



within the early modern English-speaking milieus, the fact that probate was approached as a
catch-all for entire social, occupational, or economic layers perpetuated a significantly skewed
image of material culture, employment, etc.?” Just as early modern individuals took part in a
“pan-European industry centred on death” during testation?®, the probate process also occurred
outside the British Isles, and took on a variety of forms in other European or even extra-
European environments.?® Inventories of estates drafted on the occasion of individuals’ passing
drew the concerted attention of social and economic historians, an interest that only recently
echoed into the historiography of the former Romanian Principalities.® In the Transylvanian
milieu, the existence of systematic, wide-ranging, and exceptional probate registers for the
Transylvanian Saxon Royal Lands has been well-known at least since the late nineteenth
century, when the Landeskunde movement published snippets of estate inventories which had
belonged to various outstanding individuals.®! In the twentieth century, historical biographies
and histories of outstanding Transylvanian Saxon families used selections of these documents
to describe their subjects.®? Most recently, the apparently cyclical nature of historical research
in this area has led to a renewed discovery and restatement of probate registers’ importance,
and to the publication of exceptional sources, such as Samuel von Brukenthal’s estate
inventory.3*

Meanwhile, probate began to be incorporated into large-scale economic history
research since the early 1980s, when its specific problem — how does it bias the historical gaze
in favour of a particular social-economic stratum and to the detriment of others — began to be

27 Keibek, “Correcting the probate inventory record”, p. 9-10.

28 Katie Jakobiec, “The Architecture of Benefaction: The Last Will and Testament of a Grain Merchant”, in
Journal of Interdisciplinary History, Vol. XLVIII, Issue 4, 2017, p. 476.

2 Two of the most recent examples are Johan Fourie, “The Remarkable wealth of the Dutch Cape Colony:
measurements from eighteenth-century probate inventories”, in Economic History Review, Vol. 66, Issue 2, 2013,
p. 419-449; Erik Bengtsson et al., “Aristocratic Wealth and Inequality in a Changing Society: Sweden, 1750-
19007, in Scandinavian Journal of History, Vol. 44, Issue 1, 2019. A fuller introduction into this strand of
literature is provided in the appropriate chapter.

30 lacob (ed.), Avere, prestigiu si culturd materiald.

31 Johann Gross, “Teilbrief iiber den Nachlass Albert Huet’s ausgestellt fiir Margaretha Wolfin im Jahre 1607,
in Korrespondenzblatt des Vereins fiir Siebenbirgische Landeskunde, 12. Band, 1889, p. 104-116, 177-121; A.
Von Veress, “Ein Nachlass aus dem Jahr 1748 [Verlassenschaft des Herrn Michdel Waida gewest Fiirstl. Sieb.
Hoff-Rath]”, in Korrespondenzblatt des Vereins flr Siebenbirgische Landeskunde, 17. Band, 1894, p. 61-63. The
probate registers for Hermannstadt were also mentioned in the capstone work by Franz Zimmermann on the
composition of the archival funds in the urban milieu, Das Archiv der Stadt Hermannstadt und der Sachsischen
Nation, Hermannstadt: Verlag des Archives, 1887, p. 47-52.

32 Maja Philippi, Ernst Wagner, Siebenblrgische Familien im sozialen Wandel. 200 Jahre Familie Scherg in
Kronstadt. Vom Wollzieher Michael Schiirge zur Tuchfabrik Scherg in Kronstadt. KdIn: Balduin Herter, 1993.
lacob (ed.), Avere, prestigiu, si culturd materiald, p. 101-114.

3 Monica Vlaicu, Der Nachla® Samuel von Brukenthals : Einblicke in Haushalt und Lebenswelt eines
siebenbiirgischen Gouverneurs der Barockzeit, Quellen zur Geschichte der Stadt Hermannstadt Hermannstadt,
Vol. 4, Sibiu: Hora-Verlag, 2007.
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tackled intensively.® This direction of economic history intersected in recent years with the
study of historical inequality, and especially inequality of living standards, for which probate
offers a potentially exceptional perspective. Generally, in order to delineate the distribution of
income or wealth, the study of historical inequality preferred to employ cross-sectional sources
with clear and more extensive coverage, such as numerous variants of fiscal censuses.*® In the
past two decades, probate has begun to feature increasingly prominently in this direction of
study, following the creation of extensive databases and increasingly refined sampling or
correction methods that made it possible to ascertain to what extent probate records were
representative for anything more than themselves.3” Research on early modern probate records
in Transylvania or other East-Central European milieus has remained entirely unaffected by
this orientation in economic history. Transylvanian Saxon probate is merely repeatedly “re-
discovered” and re-emphasized as an essential source for social history.3®
e

A third frame of reference stems from both economic history and historical
demography. The creation of large-scale demographic databases and the increasingly
comprehensive inquiries into the “anatomy of inequality”, as per Amartya Sen, have led to
extensive and in-depth studies into the relationship between economic growth and an entire
host of extra-economic factors, such for instance human capital formation (i.e. the increase in
skilled individuals among the labour force, the increased in educated individuals, etc.). The
agency manifested by various groups of individuals, particularly women, was a central node in
this line of enquiry, which allowed the establishment of a bridge between economic history and
historical demography that has become increasingly well-treaded in the past decade.®

Individual agency — i.e. an individuals’ ability to “determine -within given constraints and

3 Peter Lindert, “An Algorithm for Probate Sampling”, in The Journal of Interdisciplinary History, Vol. 11, Issue
4, p. 649-668.

36 Summaries of the literature on historical inequality were provided throughout the recent studies of Guido Alfani,
Thomas Piketty, Erik Bengtsson, and Wouter Ryckbosch. See for instance Ryckbosch, “Economic inequality and
growth before the industrial revolution: the case of the Low Countries (14th-19th centuries)”, in European Review
of Economic History, Vol. 20, Issue 1, 2016, p. 1-3. The present work does not explicitly enter into the realm of
historical inequality research, but does employ some of the broader principles that historical inequality research
operates with.

37 See for instance Erik Bengtsson and Patrick Svensson, “The wealth of the Swedish peasant farmer class (1750-
1900): composition and distribution”, in Rural History, Vol. 30, 2019, p. 129-145; Erik Bengtsson et al.,
“Aristocratic Wealth and Inequality in a Changing Society: Sweden, 1750-1900”, in Scandinavian Journal of
History, Vol. 44, Issue 1, 2019, p. 1-26.

38 One reason has been structural and infrastructural: the facilitation of large-scale economic or social history
endeavours through technological or institutional means, such as the establishment of dedicated research centres
or the design of state-of-the-art curricula has been disregarded, if not actively hindered.

39 Jan Luiten van Zanden, Auke Rijpma, Jan Kok (eds.), Agency, Gender and Economic Development in the World
Economy 1850-2000. Testing the Sen Hypothesis, London: Routledge, 2017.
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opportunities — their own life course”*® has concomitantly entered the broad field of social
historical enquiry in the past decade, from its narrower and more specific confines of historical
demography and economics. As the study of female petitions in the Spanish colonial milieus
showed, “agency” is in growing danger of becoming a catch-all for every instance in which a
woman demonstrated any kind of capacity to self-manage and resist social or legal
constraints.** Like “identity”, “agency” has become increasingly diluted with excessive and
uncritical usage.*> Some scholars have noticed the continuation of the trend, and particularly
its consistent emergence in the realm of the legal and social history of women’s work, financial
dealings, and management of property.*

However, a crucial part of the notion of “agency” in its historical demographic and
macro-economic setting, namely that of the “constraints and opportunities” allotted to
historical individuals, as a set of measurable and very clear factors, is largely missing from the
pictures limned by studies focused for instance on discrete cases from early modernity. The
problem with the proliferation of agency is visible not only in the study of gender and society
in early modernity, or in other words, not only in those studies which elevate certain women’s
actions over those of a presumably silent and invisible majority. Rather, it is a larger issue that
occurs when groups of individuals which were historically ascribed marginal roles are sought
out and displayed as exemplary for the triumph of individual will over circumstance and
constraint. This issue has had a direct bearing on the present work’s approach to testaments
and those who had them made. Instead of ascribing agency, it has looked towards the origins
of the concept and how it was employed in practice. Thus, testaments and will-making were
examined from the perspective of the larger framework in which they were embedded, without
direct reference to individuals’ agency of the lack thereof.

Finally, although the present work recognizes the essential contributions made by in-
depth studies of bequeathing practices and legal strategies employed in medieval and early
modern testaments, it argues that both these practices and strategies should not obscure the
wider backdrop of testation itself. In other words, I am not convinced that all widows’ concerns

were similar to those outlined by widows who left last wills and testaments, or that family

40 Jan Kok, “Principles and Prospects of the Life Course Paradigm”, in Annales de Démographie Historique, No.
1, 2007, p. 204.

41 Premo, “Before the Law”, p. 263-264.

42 Rogers Brubaker and Frederic Cooper, “Beyond ‘Identity’”, in Theory and Society, Vol. 29, Issue 1, 2000, p.
1-47.

43 Martha Howell, “The Problem of Women’s Agency in Late Medieval and Early Modern Europe” in Sarah Joan
Moran and Amanda C. Pipkin (eds.), Women and Gender in the Early Modern Low Countries, 1500-1750, Leiden,
Boston: BRILL, 2019, p. 21-31.
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relations as they were revealed in these documents canvassed the entire spectrum of potential
ties one might have with kin. | argue, rather, that it is possible to learn more about the
explanatory power of testaments by also examining those who could have left a testament, but
didn’t, as well as by looking at what distinguished testators from those whose living conditions,
occupations, and gender they shared.

——

The thesis is structured into five major parts, each of which corresponds to a
successively smaller frame of reference for the practice of will-making, from several different
perspectives. Although each of these frames comprises several chapters (or sub-sections), each
part also constitutes a thematical self-standing unit. Thus, conclusions are provided for each of
these five major units, rather than for each of the smaller chapters. This allows the reader to
grasp overarching themes and notions, while also breaking down the analytical issues discussed
into manageable and coherent sections. Each new chapter begins with a coherent and synthetic
view of the main historiographical benchmarks relevant to its particular undertaking. This
approach to conveying the extremely diverse historiographical underpinning of the present
work was preferred to the alternative, which would have involved the canvassing of a high
number of works with a limited thematic coherence, and thus resulted in a fragmentary and
apparently inconsistent image.

Given the major aim of the work, namely to re-situate the practice surrounding will-
making into all of the layers of its historical context, the first section takes the broadest
approach, focusing on the political developments at provincial level, and how they reverberated
in the urban social fabric of the Transylvanian Saxon nation-estate. The section’s extensive
introductory vignette details an estate division from the late eighteenth-century, in which state-
building, competing national interests, personal intervention, and institutional pressure
intersected to a wide degree. The section dwells on three layers of institutional history,
discussing firstly the broad frame of Habsburg policies concerning the province, with an
emphasis on state-building initiatives. Secondly, it examines the stages and directions of this
state-building, which was visible most starkly in Hermannstadt, where all major institutions
with provincial-level attributions were settled starting from the early 1730s. Thirdly, it
chronicles the meaning of state-building for some of the elites of the Transylvanian Saxon
nation, as seen through the lens of the memoirs kept by a contemporary Transylvanian Saxon
employee in the imperial administrative framework.

The second major section represents a mirror-image of the first, by dwelling on

Hermannstadt’s political and administrative legacy prior to the commencement of Habsburg
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state-building, as the political capital and “head” of the Transylvanian Saxon nation. It
showcases the precarious balances between the two mantles that Hermannstadt had assumed,
as home to Habsburg institutional frameworks and as decision-maker in the negotia nationalia,
the affairs of the nation-estate. The opening of the section conveys the image of Hermannstadt
as seen through the essential imperial lens, namely Joseph II’s travel diaries and the numerous
reports he received in the early 1770s. It serves to highlight the detachment between these two
roles played by the city, and the inherent contradictions between the imperial gaze and the
national view. The chapters in this section present a cursory overview of the urban cum national
administration of the Transylvanian Saxons in Hermannstadt, emphasizing the ways in which
the initial conditions of settlement (from a legal perspective) left an imprint on administration
and politics. Moreover, the two main historiographical approaches to Hermannstadt’s
eighteenth-century, which alternately emphasize the natio’s struggle or the Habsburg attempts
to tackle malversations, are placed side-by-side and contrasted, in order to obtain a clearer
image of how administration and politics intertwined in this milieu.

A third section begins the re-evaluation of the legal, social, and economic structures present
in the province, with a focus on the Transylvanian Saxon urban environment and
Hermannstadt. It introduces the extension of the two gazes — the imperial and the provincial —
in the legal and fiscal fields, and the resulting juxtapositions between the notions of “citizen”
and “taxpayer”. Based on the 1720 and 1750 fiscal conscriptions for Hermannstadt — part of
the broader endeavours at provincial level — the second chapter in this section sketches out in
broad strokes the professional and economic contours of the city’s taxpayer and burgher corps.
The burgher rolls for 1720-1800 are concomitantly employed as a way to observe the changes
occasioned in the social-occupational structure of the city over time. What is more, the use of
the burgher rolls — and the accompanying critical re-assessment of literature which discussed
the information they conveyed — serves to highlight the limited and symbolic character of
changes in the political corps of the nation in Hermannstadt as a result of Habsburg reforms.
This section also presents a view into the stark rural-urban migration which accounted for most
of the limited population growth experienced by the city over the course of the eighteenth-
century. Finally, the section overlays social-occupational stratification — operationalised
through the use of HISCO-encoding for professional titles — with economic stratification, as
measured by income and tax rates in the two conscriptions. This section therefore creates a
more precisely described and assessed empirical benchmark, according to which probate and

will-making can be measured.

14



The fourth section provides a comprehensive and structured overview of the legal
framework within which testamentary law was embedded. It begins by chronicling the
codification of the Transylvanian Saxon customary law, joined by the strong subsidiarity of
Roman law in the Statuta lurium Municipalium, the law code according to which
Transylvanian Saxon civil matters were settled between the late sixteenth and the mid-
nineteenth-century, when the Allgemeines Burgerliches Gesetzbuch began to apply for
Transylvania and Hungary. As part of this chapter, the research also directly engages with the
issue of legal pluralism in the province, prior to Habsburg state-building. It dedicates the
broadest discussion to property and inheritance law, clearly situating it from a geographical-
cultural perspective, and drawing several comparisons to other German-speaking and East-
Central European milieus. Testamentary law in the Transylvanian Saxon milieu, as an
incomplete transplant of post-classical Roman law, lacking the institution of heirs, is also
explicitly dealt with. As a pendant to the exploration of legal frameworks, the gradual
establishment of the institutional infrastructures which applied inheritance law and judged the
validity of last wills and testaments — the so-called offices of estate division — is also explored
in detail. Finally, a summary of changes incurred by the legal landscape of property and
inheritance in the eighteenth century is provided.

The fifth section represents the analytical nucleus of the present work. It is divided into
three main chapters, as follows: firstly, it presents a clear overview of the sources that were
employed in the quantitative analysis, and explicitly discusses the sampling procedures and
criteria used; secondly, it provides a wide-ranging account of the practices surrounding will-
making and the probate of decedents’ estates, which veers into micro-historical directions
meant to highlight the unexpected variety encountered in this realm of historical praxis; thirdly,
it tackles the main issue for which the entire theoretical, methodological, and empirical
scaffoldings were purposefully constructed, namely the collective profile of will-making and
probate. The four sub-sections of the final chapter discuss these series of collective profiles
from several perspectives, such as social class, gender and age, civil status and family
circumstances, as well as wealth.

Finally, the image achieved through this analysis is placed back into the overarching legal,
political, and narrative frameworks from which it emerged in a synthetic conclusion, that
summarizes the main findings of the entire work.

—

The approach employed by the present thesis and the fulfilment of its analytical goals owes

much to the recent development of digital infrastructures which supported the switch to a data-
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driven analysis. The development of both the Historical Population Database of Transyvlania
and the Probate Database of Transylvania at the Centre for Population Studies at the Babes-
Bolyai University of Cluj-Napoca allowed me to work with an overwhelming number of
sources, which resulted in tens of thousands of data lines and would have been exceedingly
difficult to manage otherwise. Both of these relational databases were documented by their
developer, Angela Lumezeanu, in her recently-defended PhD Thesis.** Given the specific
purpose of the present work, the digital methodology employed does not feature prominently
in the discussion of research findings.
e

A final note on individual and place names is also in order. | have elected to use the most-
often employed eighteenth-century vernacular names for localities and individuals, instead of
the Romanian standards usually used in English-language works pertaining to the early modern
and modern history of Transylvania. Thus, Hermannstadt has remained Hermannstadt instead
of being referred to as Sibiu, especially given that the overwhelming majority of sources
eighteenth-century sources employed in this work used this variant for the toponym, rather than
the Latin version of Cibinium. Likewise, Marosvasarhely has remained Marosvasarhely rather
than being transformed into Neumarkt am Mieresch or Targu Mures, as the first variant was
also widely employed in German-language sources from the Transylvanian Saxon milieu in
the eighteenth century. The only exception was made for Klausenburg, which could have been
referred to as Kolozsvar, but for which the German version of the toponym was maintained to
enhance readability. Likewise, individual proper names were given in their German versions,
when provided, or translated into German when provided in Latin in the original sources, again
in order to increase readability. Hungarian or other names were reproduced as in the original
sources. All texts in German or Latin were translated into English in the main text by the author,
unless otherwise specified. For lengthier texts — at least one sentence-long — the originals were
also provided in the footnotes. Archival descriptions of cited units were provided in the original
Romanian in the first instance of citation, and then only in the English translation (i.e. register,
document, will, etc.) for ease of reading. Because the text frequently used of German-language
or Latin terms, such as Vergleich, natio or Teilherr, these were italicized instead of resorting
to inverted commas in order to increase the fluidity of the text. Other field-specific terms such

as probate received a clear explanation in the beginning, stemmed from the sources themselves

4 Angela Lumezeanu, Digital Infrastructures for Social History. Building Historical Databases., PhD Thesis,
Manuscript, Babes-Bolyai University, Cluj-Napoca, 2019.
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(testatrix), or were widely-used in secondary literature relating to probate and will-making
(decedent).
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Part I. The empire, the nation, and the city

Introduction

On a July morning in 1789, in Hermannstadt, the administrative capital of the Grand
Principality of Transylvania, a province of the Habsburg Empire and part of the Realm of St.
Stephen, the former administrator of the estate of the deceased Countess Katarina Szekely, neé
Toroczkai, was rather unceremoniously loading a golden-framed portrait of His Imperial
Majesty Joseph Il into a wagon. Beside it would arrive several bookchests, a coffee mill, and a
garden hoe.*® It is worthwhile to examine the shifts that had led to this apparently mundane
situation in more detail.

Firstly, the administrator should not be blamed for his lack of care in relocating His
Majesty’s portrait, seeing as it had taken more than a year to see the inheritance dispute
preventing him from taking back his property resolved. This legal quarrel had mobilized quite
a large segment of the Hungarian nobility present in Hermannstadt, while also preventing
several office clerks from adequately fulfilling their duties in the chancellery of the
Transylvanian Gubernium. Most significantly, the numerous protractions exhibited by the
dispute reveal the resilience of entrenched institutional structures, such as the province’s estate-
based political and social fabrics, as well as the extent to which these structures diverted the
reformatory policies implemented in the political and administrative fields.

The main source of the dispute, which had commenced more than one year prior, was
the fact that the majority of the actors involved in the matter had alternately refused, delayed,
and protested the provincial government’s orders attesting to the fact that several particular
items in the estate of the deceased Countess were the rightful property of its administrator. In
the summer of 1788, the judges of the municipal department overseeing the inventory and
devolution of decedents’ estates had recorded that, following the issuing of two ordinances by
the provincial government, the estate of the Countess Katarina, widow of Ladislaus Szekely,

was finally no longer under sequester.

%5 The Sibiu County Branch of the National Archives (Serviciul Judetean Sibiu al Arhivelor Nationale, hereafter
abbreviated SJANS), Magistratul orasului si scaunului Sibiu - Registre de inventariere §i partaj a averii
locuitorilor decedati [Magistrate of the city and seat of Sibiu - Registers of inventory and division of deceased
inhabitants' estates], Fund no. 214, Protocollum Divisionale Civitat[is] Cibini[ensis] Pars Superioris, June —
December 1788, no. 126, p. 126. The records of the dispute span some 100 pages, starting at p. 61 and ending at
p. 161.
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Present at this first meeting were the noble heirs to the estate, brothers and sisters of
both the Count and the Countess, the latter of whom had resided in Hermannstadt as official
urban citizens of the since the beginning of the decade. Their interests would be represented
formally by the procurator and advocate of the Royal Court Stephanus Intze of Lisznyo, as well
as by various other individuals employed in the provincial administration. At this first
gathering, the heirs noted that they were against lifting the sequestration entirely until a detailed
inventory of all assets forming the estate was drafted, although the ordinances had mentioned
nothing of the sort. The former administrator, a certain Sigismund Kis, acquiesced to this
demand, while nevertheless expressly mentioning that he held fast to the provisions of the
ordinance, and that it was perhaps wisest to proceed in this manner, given that the passive debts
burdening the estate well exceeded the value of its actives. Following this meeting, the
municipal judges proceeded to draft a detailed inventory of the estate, spanning more than 30
pages, and amounting to over 8000 Rhenish Florin. Some three days later, the pretender Kis
also submitted a detailed list of assets which he claimed as his own from the mass of the estate,
worth a considerable share of 1098.41 Hungarian Florin. The parties would only reconvene in
early February of 1789, but not much would be resolved at the time: the former administrator
renewed his request that the ordinances be upheld, and that his part of the estate be released.
At this stage, the first of many delays would occur: one of the heirs, the Baron Nalatzi, could
not appear in person on this occasion, and had therefore delegated the representation of his
interests to the Baron Simon Kemény, also a judge at the Royal Court. However, owing to a
delay in the circulation of correspondence, the Baron Kemény had not been notified of this in
a timely fashion, and therefore had not managed to make his appearance at the meeting. The
officials handling the division of the estate would then have to notify the Baron of this
delegation of responsibilities, and after a brief negotiation regarding the best date for a future
meeting — given that the 24" of February was the last day of Fasching - , the 25" of February
was settled upon.

The new meeting in the Winter of 1789 would not bring about any major advances
either: the family agent Intze would express his disagreement with the ordinances, stating that
it was first necessary to carefully review all of the “family papers” discovered during the
inventory. What is more, the pretender — Kis — needed to provide clear written evidence to
support his claims to ownership, for each individual item in the inventory. As the municipal
official Carl Franck von Franckenstein recorded, ,,after extensive exchanges” the parties agreed
that all items purchased by Kis from his own funds could be extradited from the estate, provided
he submitted a solemn declaration attesting to the veracity of his claim. However, the heirs
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were not yet ready to give in to the matter: even if the administrator could prove ownership,
the supposed existence of a contract prevented the Countess from estranging any of the family’s
assets. According to the heirs, this piece of writing should have been located in the documents
recovered from the deceased’s home, but, seeing as they were not yet processed, the procedure
could not continue until this step was completed.

At this point, the heirs began to make use of their standing and ties to the highest
political milieus to involve yet another segment of the provincial administration: tasked with
perusing, registering, and inventorying the family documents were the office clerks Joseph
Halmagyi, Sigismund Kelemeny, and Michael Kis. All three clerks were designated as
“Gubernial Cancellist”, meaning that they were employed in the already overburdened
chancellery of the provincial government in Hermannstadt, an institution which had recently
incorporated several branches of the provincial administration, leading to the emergence of
what has been called a “mammoth department.”*

What is more, even after more than a century of supposed institutional and inter-estate
cooperation in the province, the heirs, as members of the noble estate, were wary of involving
the Transylvanian Saxon Small Council of Hermannstadt in their affairs, beyond what was
strictly necessary. Thus, when the city officials requested that they receive a copy of the
inventory of documents, the clerk Kelemeny engaged himself to supply it from the original, so
that “the family does not incur additional costs through the appointment of a writer employed
by the Small Council.”*’

All parties reconvened on the same afternoon. Upon receiving the official statement
made by Kis in support of his claims on the estate, Stephan Intze would renew his position that
the pretender could receive nothing more than what he could prove to have been purchased
from his own funds. Moreover, he thought it “quite impossible” that most of the guild masters
who could have testified in the administrator’s favor, providing evidence that he had indeed
purchased the contentious items himself, were no longer living. Therefore, he regarded the
government ordinance as clearly “insufficient”, and blatantly refused to extradite anything to
the pretender. The municipal officials would have to record the matter as remaining “in

suspenso”, at least until the inventory of the family documents could be completed.

46 Rolf Kutschera, Landtag und Gubernium in Siebenbiirgen, 1688 — 1869, Kéln, Wien: Bohlau Verlag, 1985, p.
161-162.

47 SJANS, Magistrate - Registers, Fund no. 214, Protocollum Divisionale Civitat. Cibini. Part. Superioris, June —
December 1788, no. 126, p. 114-115: “damit die Familie nicht auch durch einen von dem Magistrat hinzu
verordneten Schreiber neuen Nachkosten verursacht werden moge.*
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The parties would reassemble on the 71 of April in the home of the deceased Countess.
On this occasion, the municipal official von Franckenstein had been joined by the actuary
Johann Dietrich, one of the most visible urban civil servants involved the convoluted network
of testamentary property transmission in eighteenth century Hermannstadt. However, two of
the mandatories of the heirs — Intze and another personal agent by the name of Szent-Kiralyi —
were absent from the proceedings, having sent in their stead two provincial office clerks,
namely Halmagyi and Kemeleny. During the inventory of the deceased’s writings, the latter
had located an original document written in the Countess’ hand and sealed with her official
seal. The matter turned to ascertaining the authenticity of the deceased’s signature and the
document’s seal, which could not be solved in the absence of the two higher officials. As a
result, the clerks were sent to inquire about their whereabouts, but would return unsuccessful
from their mission: Intze was apparently traveling, and Szent-Kiralyi could not be found in his
quarters. At this point, the pretender Kis, understandably disturbed by this situation, added that
he could not continue to accommodate himself with great costs in Hermannstadt until the new
governmental orders were officially communicated to the two procurators, especially given
that these added nothing new to the previous commands, but rather merely restated the veracity
of his claims. The representatives of the urban leadership were in agreement. Even more, seeing
as the two office clerks had been delegated by the two procurators to deal with the matter,
neither the urban officials nor the pretender understood why the contested items should not
simply be extradited at this time. The clerk Kelemeny would reply to this that, although “he
was too small to oppose the command of the government”, he did not find it appropriate to
resolve the matter in the absence of the two procurators, especially seeing as the Baron Simon
Kemény was presumably still in the city.*® Despite these protests, the urban officials would
decide to allow Kis to take possession of his goods. Kis had however rejoiced too early: the
procurator Szent-Kiralyi would finally make his appearance, arguing vehemently that the
extradition could not continue in the absence of his colleague and that of the heirs. Expectedly,
Kis was displeased, replying “angrily” that if the items were not given to him presently, he
would take his complaint yet again to the highest provincial authority, His Excellence the

Governor, Georg Banffy.

48 SJANS, Magistrate - Registers, Fund no. 214, Protocollum Divisionale Civitat. Cibini. Part. Superioris, June —
December 1788, no. 126, p. 116: ,,...worauf Hl. Kelemeny erwiedert, er ware zu kleine dem Befehl des HI.
Gubernii zu widerstehen, jedoch da weder seyn HI. Principal Baron Kemeny Simon, noch dessen Mandatario
Steph. Intze n.m. Plenipotentiarius in Hermannstadt waren, so gefalle ihm nicht, dal derer Gegenwart nicht
abgewartet werden solle.*
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Another day would pass until the handover of the items commenced. The controversy
was however far from over, as some of the pieces listed could no longer be located in the home
of the deceased; instead of twelve green armchairs and two green settees, only six blue and six
yellow armchairs, one cloth and one green settee were found. Although the administrator had
provided written evidence that the original pieces of furniture had been exchanged during the
Countess’ lifetime with the objects present at the time, further delay was elicited by this issue.
Because the agent Intze was absent and could not verify the documents himself, the urban
officials commanded Kis to return all of the items as he had found them, pending the input of
the other parties. Kis acquiesced, but not without commenting that he would not wait for them
any longer, at least as far as the other objects on the list were concerned.

Despite his assertion, the administrator would have to maintain patience for a while
longer: the commission handling the affairs would only reconvene on the 13" of May, more
than a month later. To his dismay, the matter was far from over. On this new occasion, Stephan
Intze condescended to appear, and was provided with the documents that had collected in this
absence: the recent governmental orders and the original document drafted by the deceased
Countess which clearly outlined the items to be ceded to her administrator. Upon reading the
order issued by the government, Intze would take issue with its use of the term “tergiversation”,
countering that this was the first time he had laid eyes on this order, and that without special
additional commands, he could not acquiesce to the matter. What is more, he was quite busy
at the time, seeing as on the same morning his presence was required at a very important trial
at the Royal Provincial Court. To this, the municipal official von Franckenstein countered that,
according to the discussion he had had with the Baron Kemény, every piece of documentation
pertaining to the dispute had been transferred in such a way “that he only has to have [things]
done, and what he does is appropriate, therefore they should proceed with him.”*® To this, Intze
repeated that he had to hurry to the session of the court, but vowed to discuss the matter with
Baron Nalatzi, and give notice of his decision by afternoon. Such a notice would not be
forthcoming until 3 pm, when the city officials, Sigismund Kis, and the office clerk Kelemeny
reconvened. At this point, the clerk noted that the Baron Kemény required to see the document
presumably made by the deceased, in order to verify the authenticity of its signature. The judges

again acquiesced, but wondered whether the government’s orders would ever be accepted as

49 SJANS, Magistrate - Registers, Fund no. 214, Protocollum Divisionale Civitat. Cibini. Part. Superioris, June —
December 1788, no. 126, p. 120: ,,dal er nur zu thun und zu lassen habe, und was er thun seine Richtigkeit habe,
mithin fange es von ihm ab (sic).”
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sufficient by the heirs. The clerk only replied that he could not make any statements with
certainty by the end of the day.

Meanwhile, Kis had again made use of his connections to the Governor, and received
a final order from the government, which plainly stated that all his items be released “without
delay”. The minutes committed to paper by Franckenstein on the 9" of July also recorded that
the government had taken the extra step of sending copies of the new decree “per
superabundance” to all of the parties involved, and to each of their representatives. The decree
now mandated that its provisions be followed “quam totius”, as a whole. Still, the actors had
means to delay the proceedings. One hour prior to the proceedings, the clerk Kelemeny had
visited von Franckenstein in his quarters, in order to submit an official petition from the Baron
Kemény according to which the latter requested to receive the original complaint made by Kis
to the Government pertaining to the matter. The Baron’s request was expectedly denied, but
the clerk was invited at 3 pm to the building of the city council in order to see the document
for himself. Refusing to go before the city council, the clerk Kelemeny made his appearance at
the deceased’s residence, where he stated, much to everyone’s surprise, that “he was no
plenipotentiary and had not received any mandate”. Moreover, “the matter did not concern him,
he did not want to be present at the handover at all, nor to know anything about the whole
thing.”%°

At this point, it had appeared that all parties had had enough of the entire dispute, and
that Kis would finally be permitted to take his items from the household inventory.
Nevertheless, after an hour had passed, the administrator of the Baroness Nalatzi made his
appearance, requesting that the presence of her official delegate be awaited. Again the
municipal officials produced the governmental order, which clearly stated that no other delays
were permitted, to which the Baroness’ administrator replied that “the matter did not concern
him directly” and that he preferred to report it directly to Her Excellency the Baroness.

After this interlude, the urban officials and the pretender returned to the matter of the
armchairs: as Kis recalled, it was likely that the Countess had gifted the items of furniture to a
certain friend on the occasion of his wedding, and had probably forgotten about the matter

when drafting the inventory of the objects claimed by her administrator. However, as the

%0 SJANS, Magistrate - Registers, Fund no. 214, Protocollum Divisionale Civitat. Cibini. Part. Superioris, June —
December 1788, no. 126, p. 123: ,,er ware kein Plenipotentiarius und hatte auch keinen Auftrag bekommen, in
ginge die Sache gar nichts an, er wolle bey der Herausgabe gar nicht seyn, und iberhaubt von der gantzen Sache
gar nichts wissen.”
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document needed to be followed to the letter, and no mention of differently-coloured furniture
was made in it, only the single green settee was released to Kis.

At this point in the proceedings, the administrator for the Nalatzi family returned
bringing a letter from his master, according to which all actions needed to be halted. The urban
officials again replied that the renewed governmental order needed to be followed to the letter,
and that therefore everything from the smallest items to the largest, veneered chests, was to be
handed over. As far as the latter pieces of furniture were concerned, Kis requested that he be
allowed to postpone their pick up, as he needed help carrying them.

On the 10" of July, the handover continued, despite the fact that some of the parties
involved had attempted yet again to re-interpret the governmental orders in order to impede the
proceedings. Almost every item claimed by Kis elicited extensive disputes: His Majesty’s
portrait had not even been listed in the pretender’s inventory, but was taken in replacement of
“four boudoir images under glass”, which could no longer be located. The proceedings
continued on the 18™ and 25™ of July, and seemed for all intents and purposes to have
concluded.

However, neither the heirs nor the urban officials would have a long respite. The cause
recommenced in 1791, on the 21 of April, when a will made by the deceased countess was
discovered. At this point, the pace of the meetings accelerated, taking place almost daily for
some three weeks. The first of these gatherings would occur in the home of the President of the
urban office handling estate divisions and property devolution, Martin Ludvig von Rosenfeld.
This change in setting signalled that a change had occurred, to which the parties were not yet
privy. Kis would find this moment auspicious to recount that the Countess had summoned
various persons some six days prior to her passing, including a Hungarian clergyman, her
handmaid, two preceptors and two noble relatives, and had made several bequests, though not
in clearly written form. Kis engaged to provide written evidence of this event, and the
proceedings were therefore postponed for the 25" of April.

The following assembly on the 2" of May would overturn the very foundations on
which this case had been based. Two new figures would be in attendance: the orator of the
city’s Great Council, who occupied one of the leading positions in the urban administrative
hierarchy, joined by one of the Senators on the Small Council. Without preamble, they stated
that they had been informed that a process of estate division involving real estate located in
Hermannstadt was underway, and that, according to the Imperial Rescript no. 1334 of 28™
January 1789, as “all of the Saxon rights and freedoms” had been reinstated, the house formerly
in the possession of the Countess Szekely would return to the urban patrimony, while any
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presumable heir would only be compensated with a limited cash sum. As far as the records
mention, the other parties present “remained silent” as the urban representatives made their
exit. The Transylvanian Saxon nation-estate had been restored to its centuries-long complex of
autonomy and rights, and would proceed to swiftly right the damages incurred by the national
body in the decade of Josephinian reforms (1780-1790). The dispute would be transmitted to
the appropriate provincial forum — the reinstated Royal Table — as it no longer directly
concerned the urban magistracy. The house of the deceased Countess would fall to the city as
a part of its inalienable patrimony, and the sequester of the remaining assets would be
maintained until further notice. The upheaval of the traditional provincial administration, of its
entrenched jurisdictions and legal framework, the collective and political ingression of
individuals who stood out in the urban social fabric of Hermannstadt were erased “in the stroke

of a feather.”*!

—

The convoluted narrative presented above depicts one of many neuralgic moments in
the eighteenth-century history of the Transylvanian Saxon nation, as viewed through the lens
of contentious property transmission. It highlights several issues which the current chapter will
tackle: on the one hand, it manages to capture the very visible presence of the imperial
administration in Hermannstadt, which had officially become the capital of the province in the
early eighteenth century; on the other hand, it provides a vivid image of just how complex a
private issue such as property devolution could become when politics intersected with personal
and collective interests. The Hermannstadt in which these scenes played out was no longer the
Hermannstadt of the early 1720s and 1730s, where the Habsburg presence was barely
beginning to be felt.

On the contrary, what this brief narrative shows are both the intended and unintended
consequences of the process of bureaucracy-building in the province. The Hermannstadt of the
late eighteenth century was a city where an entire host of elites and upper-middle class
individuals of varied background had congregated, in the search for employment in the imperial
frameworks, of advantage, fortune and even novelty. It was also a city wherein the legal
levelling enacted by various Habsburg reforms had striven to alleviate some of the formal
differences between various groups, such as the noble members of the Transylvanian Saxon

estate and their Hungarian counterparts. The latter’s involvement in provincial politics, which

SlFerdinand von Zieglauer, Die politische Reformbewegung in Siebenbiirgen zur Zeit Joseph’s II. und Leopold’s
I, Wien: Verlag von Carl Graeser, 1885, p. 62.
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came with a steady presence in Hermannstadt, had also marred them into perpetual tenancy in
the Transylvanian Saxon milieu, where real estate devolved as firmly as could be only within
the boundaries of the Transylvanian Saxon nation, i.e. to those individuals who had acceded to
formal citizenship. An essential manifestation of Transylvanian Saxon territorial autonomy,
this provision which had aided in policing the content of the nation-estate had been repealed in
1781 through the so-called Concivility Edict, which allowed all individuals, regardless of
“national” background, to gain burgher rights in the Transylvanian Saxon milieus, and thus to
purchase property.

The narrative presented above also paints a distorted image, as the case of the pretender
Kis, or even the presence of the Hungarian nobility as homeowners in the city were not typical
features of urban property transmission. In most cases, property devolved without conflict, with
little protraction, through an efficient system that had balanced intestate and testamentary law.
What the conflict above did depict in a very vivid manner was the unassailable complexity with
which personal and collective interests overlapped, which, will be argued, was a constant
characteristic of eighteenth-century politics in Transylvania. That it was most visible in
Hermannstadt has only to do with the city’s high concentration of Beamten, hopeful clerks, and
haughty political figures.

Thus, the following chapters chronicle the convoluted institutional developments that
had made Hermannstadt the administrative centre of the province, and their repercussions at
the level of the upper-most social and political milieus.

e

Depending on the focus and perspective employed by historical narratives dealing with
the Habsburg Empire, the developments it witnessed during the eighteenth century are regarded
either as an omen of the Empire’s inevitable collapse, or, alternately, as a chronicle of its
successes in crafting a new kind of state construct. Historians dealing with the Empire as a
whole emphasize the manifold ways in which modernising concepts of citizenship ultimately
replaced entrenched hierarchies and identities, while national historiographies turn their focus
towards its inability to successfully quench increasingly effervescent manifestations of
“national” adherence, stemming from ingrained “national” divisions. Connecting both of these
orientations is the notion that the changes elicited by Habsburg policies and reforms, especially
after mid-century, had an unprecedented impact on the day-to-day lives of provincial
inhabitants. Shifts in policy directly affected various social and “national” categories, which
were often regarded as overlapping to a significant degree. What is more, the same policies

aimed at promoting the establishment of an essential instrument of control for the “good of the
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state”, namely the imperial bureaucracy, also unwittingly led to the emergence of various
increasingly vocal stakeholders, who would seek to counter what they perceived to be the
damaging effects of rash reforms, which disregarded the historical bases of provincial life.>?
The present chapter enquires into the social dimensions of this immense and wide-
ranging political change, as well as the fact that it was anything but a linear, clearly-designed,
and objectively implemented program. Firstly, it examines the entrenched coordinates of
political and corporative identity in the province, with a particular focus on the Transylvanian
Saxons. Thus, it begins by chronicling the evolution of the concept of the Saxon “nation-estate”
and the means through which it gradually acquired a different political contour. It then delves
into the main institutional framework established after the introduction of Habsburg rule in the
late seventeenth century, and the impact of this framework on the social and political landscape
of the province. Of particular interest in this sense is the extent to which individual historical
actors managed to mould policy to their benefit, and resist the objectivising impulses stemming
from Vienna. As the trial for the deceased Countess’ estate amply showed, personal interests
and allegiances to one’s Stand often hijacked the normal functioning of various legal and
administrative procedures, turning what should have been a straightforward process into
protracted disputes. The Procurator Intze, the pretender Kis, the governmental clerks and the
officials of the urban community were in a sense wearing several mantles, acting as enforcers
of Habsburg policy, servants of the state, but also members of nation-estates, and
representatives of different strands of the nobility. Owing at least partially to the political
exercise earned in the framework of provincial leadership, they transposed various strategies
learned in this field to that of property transmission. Even if, in theory, a clear hierarchy of
institutional control had been set in place by the edicts of the 1780s, as the trial has shown,
numerous avenues to circumvent it were still available to those with sufficient means. While
one might find the proceedings briefly summarized above as hair-splittingly tedious, it was in
such instances that the opposite effects of centralizing policies meant to streamline and increase

the predictability of day-to-day legal affairs became most visible.

1. Nations, estates, and politics during early modernity

Hermannstadt’s history functioned in many regards as a myse en abyme for the political

scene of eighteenth-century Transylvania. The pathway followed by Hermannstadt was akin to

52 See for instance Gary B. Cohen, “Nationalist Politics and the Dynamics of State and Civil Society in the
Habsburg Monarchy, 1867-1914”, in Central European History, Vol. 40, No. 2., 2007, p. 241-278.
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an image within an image of Transylvanian-wide developments, endlessly reflecting the trends
which shaped the entirety of the province in miniature, through sequences such as that with
which the present section began. The changes operated by the Empire within the province
reverberated more powerfully in certain areas, while in other respects, life continued mostly
unchanged for many of the province’s inhabitants. The same patterns were visible in
Hermannstadt: for some, Habsburg state-building brought significant changes, facing them
with essential choices, while for others the broadest political movements had little effective
impact. The shifts occurring in the eighteenth century were accompanied by the apparent
persistence of medieval forms of government and legal-political autonomies present in the
province. It is therefore necessary to briefly return to the late medieval period, in order to clarify
Hermannstadt’s and the Transylvanian Saxons’ positioning in this deeply entrenched system.>?

From the eleventh century onwards, the Kings of Hungary increasingly recognized the
necessity to adopt a strategic policy of colonization, in order to better profit from the land’s
natural resources.®* Coupled with the need to ensure the newly-acquired territory’s defense,
this had led to the stepwise and piecemeal settlement of several German-speaking groups in
multiple areas. These guests or hospites, as they were originally referred to in early medieval
Hungarian documents, had been entreated to leave their homelands — sometimes relocating
entire villages as a consequence - in exchange for several very clear benefits. First and most
significant was land: the hospites received from the monarch the so-called royal lands
(Konigsboden, fundus regius), broadly encompassing the territories upon which they had
settled, though not precisely covering them completely. Secondly, they were ensured personal
freedom and liberty of movement. At the time, these three major privileges were regarded as
the cornerstones of communal autonomy, and were geared to transform this group into a self-
standing historical actor that could successfully defend and develop its areas of settlement, thus

bringing prosperity to the Kingdom as a whole.»®

%3 Not in the least because synthetic and systematic treatments of medieval and early modern Transylvanian history
from the Saxon perspective are only available to a German or Hungarian-speaking audience.

54 The most comprehensive view into the colonisation strategy pursued by Hungarian Kings between the eleventh
and fourteenth centuries is provided by Katalin Szende, “lure Theutonico? German settlers and legal frameworks
for immigration to Hungary in an East-Central European perspective”, in Journal of Medieval History, Vol. 45,
Issue 3, 2019, p. 360-379; For the settlement of the Transylvanian Saxons and the establishment of the Royal
Lands (fundus regius), the most authoritative work remains that by Thomas Né&gler, Die Ansiedlung der
Siebenburger Sachsen, Bukarest: Kriterion Verlag, 1979; See also Konrad Gindisch, Siebenbiirgen und die
Siebenbirger Sachsen, Bonn: Langen Miiller, 1998.

55 Konrad G. Giindisch, “Stindische Autonomie und Regionalitat im Mittelalterlichen und Frithneuzeitlichen
Siebenbiirgen”, in Heinz-Dietrich Lowe, Gilnther H. Tontsch und Stefan Troebst, Minderheiten,
Regionalbewusstsein und Zentralismus in Ostmitteleuropa, Kéln, Weimar, Wien: Béhlau Verlag, 2000, p. 33.
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One essential consequence that flowed from the granting of these rights was the fact
that the groups of colonists were from there on regarded as a unitary political entity. As the text
of the initial privilege stated, “unus sit populus ”. Privileges, freedoms, and duties were granted
and assumed collectively, as a separate and clearly-definable group. As further corollaries, the
colonists were also bestowed the right to govern themselves, administer justice by means of
their own self-elected judges, and according to their own customs.®® The Saxons were not the
only ones to achieve this situation: the Szeklers, a Hungarian-speaking population, partially
received some of the same benefits and were therefore regarded as a collective entity by the
Kingdom, which made use of their services for the purpose of defense. The third major political
actor throughout Transylvania’s medieval and early modern history was the similarly
privileged and (mostly) Hungarian nobility.

Despite the consolidation of these group autonomies, the Hungarian monarchs were not
always true to their promises, sometimes encroaching upon territories that had been
safeguarded in perpetuity for one entity or another. Moreover, the clear preference of the
monarchy tended towards the nobility, members of which were sometimes gifted with cities or
villages set on the Saxons’ royal lands. Especially in the case of free royal cities — additionally
privileged — these were worrying developments.®” These and other centralizing tendencies
found their first denouement in the second half of the fifteenth century, when the Hungarian
King Matthias Corvinus finally agreed to the mayor of Hermannstadt’s request to re-confirm
the privileges this group had been initially granted in perpetuity. Thomas Altemberger — who
would also play a key role in the development of the legal framework to be discussed later on
— had presented this request in the name of ‘the entirety of the Saxons in the Transylvanian
parts of our kingdom’ (universorum Saxonum nostrorum patrium regni nostri
Transsilvanarum). At least from then onwards, the term of Saxon University (universitas
Saxonum) would designate the highest echelons of the Saxon society, occupying its highest
administrative and judicial offices, and representing it as a collective entity in the power-plays
of the successive state configurations of early modernity, up until the mid-nineteenth century.®

The political system of the province also included a regional parliament (Landtag or

Diet), wherein the three privileged collective historical actors of the territory were represented:

%6 Glindisch, “Stindische Autonomie”, p. 34.

5 Konrad G. Gindisch, “Zur Entstehung der Sichsischen Nationsuniversitit”, in Wolfgang Kessler (hrsg.),
Gruppenautonomie in Siebenbiirgen. 500 Jahre siebenbiirgisch-sachsische Nationsuniversitat, Kéln, Weimar,
Wien: Bohlau Verlag, 1990, p. 78 — 81.

%8 Glindisch, “Stindische Autonomie”, p. 41. The only interlude in this process of representation occurred briefly
during Joseph II’s reign.
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the nobility, the Saxons, and the Szeklers. At least initially, its attributions were however quite
limited, as it served mostly as an open forum where cases concerning inter-group disputes could
be arbitrated and tax issues discussed.>® During the second half of the eighteenth century,
Habsburg initiatives often bypassed the Diet and the estates entirely, preferring to work through
its newly-established counterweight, the provincial imperially-appointed bureaucracy.®

The present chapter has until now referred to collective actors and autonomies,
purposefully skirting the issue of particularism. The Saxons were represented by the
University, lived (mostly) on the royal lands, and enjoyed collective rights as a unitary political
entity. But matters were, as was usual in the East-Central European early modern context, not
as clear-cut as they might appear. When writing about the Transylvanian Saxons, historians are
almost always eager to clarify their terms, lest they be misunderstood.5 Works dealing with
post-1867 developments may freely make use of the term “nation” or “ethnicity” without
further qualms,5? just as discussions situated in the middle ages employ natio and expect that
it will recognized for its primarily political and legal meaning. On the contrary, the early
modern period — and particularly the eighteenth century — is stranded in terminological
uncertainty between the two poles of medieval and nineteenth century understanding of the
nation. Though acknowledging the need to tread carefully, it would prove insufficient to
continue referring to the Saxons as a ‘collective actor’ throughout the entire work.®?

Transylvania was a Standegesellschaft, a political entity partially organized into estates,
reunited in the Diet. It was also home to several groups that would later be, in nineteenth-

century terms, characterized as nationalities, or ethnicities: the Saxons, Szeklers, Romanians,

59 Guindisch, “Stiindische Autonomie”, p. 39.

8 See Orsolya Szakaly, “Managing a Composite Monarchy: The Hungarian Diet and the Habsburgs in the
Eighteenth Century”, in D. W. Hayton, James Kelly and John Bergin, The Eighteenth-Century Composite State.
Representative Institutions in Ireland and Europe, 1689-1800, Palgrave Macmillan, 2010, p. 205-217.

1 And famous miss-readings do exist, generally caused by the back-projection of nineteenth-century meaning of
nation onto the earlier texts. This was one of the main tenets of communist-era protochronistic discourse, and not
even figureheads such as David Prodan — decidedly against protochronism in historical discourse - were entirely
free of the tendency to use natio as ethnically-charged concept for the Romanians in eighteenth-century
Transylvania. See Krista Zach, “Begriff und Sprachgebrauch von natio und Nationalitat in vorhumanistischen
Texten des 13. bis 16. Jahrhundert aus Siebenbiirgen”, in Zach, Konfessionelle Pluralitét, p. 14, note 63. On David
Prodan’s approach to eighteenth-century Transylvanian history within the political context of the time, see
Katherine Verdery, National Ideology under Socialism. Identity and Cultural Politics in Ceausescu’s Romania,
Berkeley, Los Angeles, Oxford: University of California Press, 1991, p. 229 — 235, 240 — 241.

52 Though this statement is not entirely accurate either, given that several changes occurred in the categorization
and definition of ethnical identity between the nineteenth and early twentieth-century censuses conducted in
Hungary during Dualism. The fluidity of ethnical identity — defined sometimes by primary language, or language
spoken at home, or other times by confessional belonging — is a classic symptom of the area for most of its modern
history. See for instance Pieter M. Judson, “‘Not Another Square Foot!” German Liberalism and the Rhetoric of
National Ownership in Nineteenth-Century Austria”, in Austrian History Yearbook. Vol. XXVI (1995), p. 83-97.
8 This would prove especially problematic in the case of the discussion of property and inheritance legislation.
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Hungarians, etc. They did not however make up clearly distinct ethnic groups during the
medieval period, did not regard themselves as part of such groups and were not seen as such
by the state. Some of them, such as the Saxons, the Szeklers, and the Hungarian nobility, did
however constitute jurisdictional enclaves, virtually and practically rooted in the territories that
each group had been initially awarded. Perhaps the clearest example is that of the noble estate:
in the Diet, and as a collective actor, it represented the interests of those noble persons, located
on the noble lands of Transylvania, which they had been similarly granted by the monarchy in
exchange for their services. These noble lands were organized into counties (Komitate,
varmegye). They included not only primarily Hungarian-speaking individuals — or even
communities — but rather a composite population: for the majority of its existence, around 45%
of the primarily Saxon-inhabited settlements of Transylvania were located on noble, county
lands. It has been estimated that 25% of the Saxon serfs in the province were legally and
economically dependent on Hungarian noble landlords.%* Beyond their representation in the
Diet by the delegates of the Saxon estate — the upper political, social, and economic levels —
the Saxons had no collective noun that could encompass them entirely. The estate itself was in
some ways like that of the nobility: it was clearly an upper-level group that grounded its power

in its territoriality.® It could most accurately be described as a Landstand, or territorial estate.

8 Rolf Kutschera, “Zur historischen Verwaltungsgliederung Siebenbiirgens”, in Zeitschrift fir Siebenbirgische
Landeskunde, Vol. 1, 1989, p. 12. Kutschera also offers this figure — 25% - in one of his earlier works, but in this
case for the entirety of Saxons — free and unfree — who lived in the Hungarian counties. It is not clear if such cities
as Cluj, which had originally been inhabited by both Saxons and Hungarian speakers, are included in the count.
This would then imply that the German-speaking free burghers were also part of this category. Kutschera’s
percentages come from Schuler von Libloy’s earlier works. See Kutschera, Landtag und Gubernium, p. 46 — 47.
8 Giindisch, “Stindische Autonomie”, p. 39, refers to “Diese Gruppen sind als Stéinde zu bezeichnen, wenngleich
sie sich nicht vorrangig, wie in Westeuropa uiblich, nach sozialen, sondern nach territorialen Gesichtspunkten, den
von ihnen dominierten Gebietskorperschaften definierten.” The concept of “territoriality” was deemed an
appropriate way of describing this situation.
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Figure 1. The territories of the three estates in eighteenth-century Transylvania
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Source: Map courtesy of the Hungarian Academy of Sciences, Budapest.

The Kdnigsboden, depicted in pink on the map of the territorial distribution of the three
types of administrative units — counties, Saxon lands, and Szekler seats — represented the
smallest category, and, with the exception of the two major clusters located in the South-East
and the North-East of Transylvania, was exceedingly dispersed. What is most apparent is that
this administrative distribution did not reflect an accompanying ethnical division in any sense,
but rather a legal differentiation, which split inhabitants according to their legal identity, as
members of a nation-estate.

Another term used since at least the fifteenth century for what now may appear as
elusive groups was that of natio. For instance, the nobility was sometimes referred to as ‘noble
nation’ (Adelsnation), while some sources — though fewer — wrote of natio hungarica. What
this term lacked was its primarily ethnical component: the noble nation included, at least in the
late medieval period, members of what would nowadays be called different ethnicities. As
Krista Zach has aptly expressed it, ‘the ethnical component was no more than an ingredient,

the social or political was rather the meaning-bearer’.%® Therefore, the term of natio signified

8 Zach, “Begriff und Sprachgebrauch”, p. 8 — 9. At least prior to the eighteenth century, the so-called Boyaren
and Vecini stemming from the Land of Fagaras, located between the seats of Sibiu and Brasov, were also included
in this group. Their ethnical belonging could also be best characterized as Romanian. In time, the Hungarian
character of the noble nation would however become increasingly pronounced.
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the ‘affiliation to a hereditary legal status’, inextricably tied both to political rights and rooted
in the ownership and inhabitancy of a designated category of land.®” The employment of this
term was contiguous with the context in which it was used, which was demonstrated by the
medieval and early modern Transylvanian Saxon students who went to pursue an education in
the liberal arts abroad, especially in German-speaking environments: in these universities’
enrollment registers, they referred to themselves as being part of the “natio hungarica .8

But turning towards the late early modernity, even the term of natio began to take on
the coloring of its ethnical ingredient. As Zach has also noted, even during the late sixteenth
century, this term was polysemic, and sometimes used to encompass entities that could just as
well have been understood as “Volk, Nationalitat, VVolksgruppe.” It is only in the regional-level
legislative-political context, when referring to the so-called union of the three nations — the
nobility, the Saxons, and the Szeklers — that it is patently wrongly employed.5®

What then did the Saxons — a legally-tinged term itself’®© — and the other estates
envisage, when they wrote about the Saxon nation?

Already by the early and mid-seventeenth century, the struggles between the three
estates for the purpose of preserving the political status-quo, and maintaining roughly the same
balance in numerical terms — an expression of power — had sharpened considerably. To be more
concrete, the more German-speaking members the Saxon nation received within its midst, the
stronger and therefore more dangerous politically did it appear to its neighbors. One of the
main tenets of the privileges the Saxons had received was the exclusionary right to own landed
property on the Kdnigsboden, and real estate in the Saxon cities situated in this territory. In the
cities, this was of particular importance, as house ownership was (at least in theory) a
precondition for accession to any kind of political-administrative function. It made the
difference from being part of the natio in the broader, vaguely ethnical-historical sense, to

being part of the natio as political estate.

67 Giindisch, “Stindische Autonomie”, p. 42: “Mit dem Begriff natio wurde damals die Zugehérigkeit zu einem
,Stand angeborenen Rechts‘ gleichgesetzt, mit den universitates die auf das jeweilige Land ,bezogenen
Personalverbédnde mit dem Charakter von Rechtsgemeinschaften, an denen die Landstandschaft haftet.”

8 Several notable Saxon individuals appeared as students at early modern Western-European institutions under
this designation. See Angelika Schaser, Reformele iozefine in Transilvania si urmarile lor in viata sociald.
Importanta edictului de concivilitate pentru orasul Sibiu, translated from German by Monica Vlaicu, Sibiu: Hora
Press, 2000, p. 50 — 51.

89 Zach, “Begriff und Sprachgebrauch”, p. 14.

0 Gundisch notes, in “Stindische Autonomie”, p. 34, that several German-speaking populations had been settled
during the medieval period on Hungarian territories, and that not all of them had received the same package of
privileges, rights, and duties. ‘Sachse’ was therefore used as a designation in order to distinguish an individual’s
legal status in relation to the Kingdom, and decidedly not a concept that would point to a geographical place of
origin.
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The Saxons increasingly associated inhabitancy and ownership on the Kénigsboden to
an ideal-typical notion of German identity, or rather the potential to be assimilated into the fold
of the Transylvanian Saxon nation.”* At the time, particularly in East-Central and South-East
Europe, German identity was an exceedingly fuzzy concept. As Pieter Judson aptly explains,
it was highly situational, and was best assimilated to “a system of social and cultural values
that helped people to mark their particular place in local society.”’? Employing a common topos
of early modern discourse on ‘national’ purity, the Transylvanian Saxons claimed to have
maintained themselves free of the admixture of other early modern nations, and at the same
time attempted to increase their ranks with those whom they deemed to fit the criterion of
“German”, especially as a means of replenishing and strengthening manufacturing and guilds
in the cities. As the next chapters will show, the understanding of who was or could be German
was exceedingly broad and fluid, having little to do with ethnicity in the nineteenth-century
sense.

These new incomers were also often granted citizenship within the cities — achieved
through settlement and property ownership — and therefore could ascend to public life and
political power. This had been occurring throughout the late seventeenth and early eighteenth
centuries with the more or less explicit support of both the Habsburgs and the governors of
Transylvania, and had expectedly drawn the wrath of the noble estate. During one meeting of
the provincial parliament in 1653, the Hungarian nobility starkly criticized this tendency of
encouraging “foreign Germans” to settle in Transylvania and to pave their way towards
becoming a part of the natio: “they have no difficulty to take in a stray German coming from
Japan or from beyond the sea, whom they have not laid eyes on during their lives, of whom
they know nothing”. The implication was that foreign German-speakers were awarded more
trust and consideration purely on the basis of their background, while those with whom
government of the province had been shared for centuries were constantly rebuked. Certainly,
this was displeasing to the members of the noble nation, as well as to the Szeklers.

It has been argued that the core of the issue was not about real estate-ownership itself,
but rather about the desire to observe the inter-estate provincial status-quo: the nobility had
shown itself prepared to renounce its pretences should the Saxons cease their colonization

project. At the same parliament meeting, the reunited estates passed the code of laws titled

L.G.A. Miiller, in Stuhle und Distrikte als Unterteilungen der Siebenbiirgisch-Deutschen Nationsuniversitat 1141-
1876, Hermannstadt, 1941, p. 101 — 103.

72 Pieter M. Judson, “Changing Meanings of ‘German’ in Habsburg Central Europe”, in Charles Ingrao & F. Szabo
(eds.), The Germans and the East, Purdue University Press, 2007, p. 113.
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Approbatae, which applied to the entirety of the province — and even to the Konigsboden,
despite the clear clash with the Saxons’ privileged jurisdiction.”® Among its provisions, it
explicitly allowed both the Hungarian nobility and the Szeklers to settle and buy real estate in
the Saxon cities. As very few non-Saxon estate members would however make any use of this
provision until Transylvania became a Habsburg province, the matter could possibly be framed
as primarily concerning the power balance in the province, and not dependent on property
ownership itself.”

This tense issue reflected the peculiar but nevertheless functional balance of legal
pluralism in the province, as jurisdictional autonomy manifested in the form of the Royal Lands
de facto overshadowed the theoretical prevalence of central or state-law. The main problem
was in fact again related to the territoriality of estates and to their cornerstone-privileges: land,
freedom, and jurisdiction. Any member of another estate settling into a Saxon city as a house
owner would mean the ingression of noble power, or even of central, state jurisdiction into the
impenetrable legal environment of the Saxon natio. Despite its legally plural regime, early
modern Transylvania was founded precisely on this inter-estate jurisdictional and territorial
balance, which proved to be a strikingly resilient construct. While this type of confrontation
was a general feature of East-Central Europe at the time, free royal cities often bearing the
brunt of what were essentially jurisdictional and fiscal clashes between the nobility and the
higher representatives of the urban layers™, it took on a special character in Transylvania due
to the existence of the Royal Lands as a separate administrative category, as well as to the

separate autonomies granted to the urban centres within its midst.

2. Rethreading power lines: Habsburg policies and the imperial framework

“So gewann das ganze Land eine Gestalt, die es seit seiner Entstehung nie gehabt
hatte.“’® In the poignant characterisation of the changes witnessed by Transylvania during the

8 More information on the Approbatae and other legal codes underpinning the framework of property and
property transmission in early modern and eighteenth-century Transylvania will be offered in the following
chapters.

"4 This is Miiller’s argument at least, whom | tend to agree with. See Muiller, Stuhle und Distrikte, p. 101 — 102.
Yet another argument in favor of this view is the fact that German serfs, even if stemming from the Kénigsboden,
were also not allowed to accede to citizenship.

75 See Jaroslav Miller, Urban Societies in East-Central Europe, p. 214.

76 Zieglauer, Die politische Reformbewegung in Siebenbiirgen, p. 34, who quotes George Michael Hermann’s Das
Alte und Neue Kronstadt, recently edited and published by Bernhard Heigl and Thomas Sindilariu, as Das alte
Kronstadt. Eine siebenbiirgische Stadt- und Landesgeschichte bis 1800, Kéln, Weimar, Wien: Boéhlau Verlag,
2013.
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1780s, a contemporary Saxon chronicler from Kronstadt portrayed the results of Joseph II’s
(Holy Roman Emperor from 1765, and sole ruler between 1780 and 1790) program to refashion
the province’s political and social bases: the reforms had seemingly succeeded in severing the
historical privileged roots tying the estates to their territory. Regardless of the reforms’
temporary character, as most would be repealed in the early 1790s, the estates would never
quite manage to situate themselves on the very same entrenched positions they had been
holding since the middle ages. While the Empire was still far from changing its Transylvanian
subjects into citizens at the turn of the eighteenth century, some considerable headway had
been made in this sense. It is therefore worthwhile to explore how and to what extent the novel
political and administrative “shaping” of the land contributed to the re-shaping of individuals’
concerns, opportunities, and constraints. This is achieved in the present chapter by chronicling
the emergence of the imperial administrative framework, as the conduit through which policy
flowed from the centre and grievance could be aired from the province. It also explores the
provisions of the Leopoldine Diploma, as the broadest constitutional document for eighteenth-
century Transylvania, whose provisions were repeatedly breached, reinterpreted, or simply
circumvented during the process of the state-building.
——

The narrative of abrupt and devastating change employed when discussing the onset of
Habsburg rule in Transylvania often manages to obscure both the continuities and the
incremental character of transformations experienced by the province since the late seventeenth
century. It also has the added effect of drawing harsh lines between the imperial institutions
and modes of governance, perceived as unyielding, external forces, and the various provincial
bodies and institutions that had grown “organically” since the late middle ages as an expression
of Transylvania’s needs, and presumably to its benefit.”” Refocusing the enquiry on
Hermannstadt during the eighteenth century serves to highlight several issues: firstly, that both
the imperial and the provincial institutional scaffoldings underwent a continuous process of
adaptation, which echoed in the day-to-day lives of the provincial capital’s inhabitants;
secondly, that this process was two-sided, historical actors often managing to drive changes in

77 Zieglauer, Die politische Reformbewegung in Siebenbiirgen, p. 14: “Niemand verkennt das reinste Wohlwollen
und die edelsten, nur auf Volkerbegliickung abzielenden Tendenzen Joseph’s 1., aber es fehlte ihm die aus der
Geschichte zu gewinnende Erfahrung, dafl das kinstlich hervorgebrachte Werk oder gar die gewaltsame
Schoépfung nicht die Bedingungen einer gesunden Entwickelung in sich tragen. Er begriff nicht, dafl die
verschiedenen staatlichen Institutionen in einfacher organischer Entwickelung ihrer Wurzeltriebe sich
fortgestalten miissen.”
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institutional frameworks, thus changing the scope of the latter’s functions.’® Moreover, what
now may appear to be abstract political and confessional notions, divorced from the immediate
concerns of individuals who were only weakly bound to the highest political and administrative
milieus of the province, were in fact more general sources of disquietude. Repeated waves of
reform and reorganisations could constrain chances of social advancement, or alternately open
up new avenues of opportunity, and consequently mobilize various individuals and groups to
action. This is not to argue, against Judson, that the sense of belonging to the Saxon nation and
its understanding were the major animating forces behind all manner of activities and decision-
making processes, but rather that, in the context of great upheaval targeting precisely the
particularisms of the Saxon privileged status, these issues gained a greater currency in the
mind-sets of Hermannstadt’s eighteenth-century inhabitants.”

This chapter therefore provides brief re-examination of the major institutional and
administrative scaffoldings constructed by Habsburg policies in eighteenth-century
Transylvania, and within this framework, closely examines the changes elicited by various
waves of reform, focusing particularly on the Josephinian period. Where precisely the
eighteenth-century inhabitants of Hermannstadt were situated on the long thread of collective
self-understanding connecting “modern” citizenship to entrenched medieval privilege
depended on the challenges this group identity faced in practice. By targeting the main tenets
of national or provincial particularism, the Habsburgs would temporarily dissolve the Saxon
nation as such and strip it of most of its defining characteristics. This could not have failed to
leave deep-seated marks on how the Saxons envisaged their situation and their roles as political
subjects and members of a particular nation-estate.

Moreover, this enquiry acknowledges that the establishment of an extensive
administrative apparatus in the city, regardless of the provenance of its staff, would transform
day-to-day lives of certain groups of individuals. It therefore emphasizes the need to explore
the gradual construction of an imperial bureaucracy in this provincial setting, both structurally

and in terms of personnel. Civil servants would play increasingly significant roles in society

8 Kathleen Thelen, How Institutions Evolve. The Political Economy of Skills in Germany, Britain, the United
States, and Japan, Cambridge: Cambridge University Press, 2004, p. 31.

9 One of Pieter Judson’s main arguments in The Habsburg Empire: A new history, Cambridge, MA. & London:
Belknap Press of Harvard University Press, 2016, p.10, is that “Nationalist movements did not always influence
the concerns and rhythms of everyday life in more than a passing manner. Attempts to persuade people to pattern
their economic behaviors or educational goals along nationalist lines often failed to gain much popular traction.”
It is worthwhile to explore if prior to the nineteenth-century, when ‘nation’ had a distinctively different
connotation in many Habsburg provinces with entrenched estate systems, the same could be said of the relation
between ethnical/national adherence and day-to-day concerns.

37



and politics, helping to shape subjects into citizens by implementing policy.&° They would also
be active, if unintended participants in the fashioning of the public sphere in its particular
Central European version.®® While imperial civil servants, often recruited from outside
Transylvania’s boundaries at the highest levels, rarely involved themselves directly in the webs
of property transmission within the city, they would nevertheless contribute to the mapping of
the social world of the province through various means, or to the implementation of policy that
influenced individuals’ chances of social and economic advancement.

Finally, the development of the system of imperial governance hosted by Hermannstadt
for most of the eighteenth century also changed the social and professional landscape by
providing new opportunities for waged employment for middling and upper middle class
individuals. Labour in the service of the imperial bureaucracy also entailed adherence to a new
type of work ethos, which was in many different to that espoused by the municipal or national
administration.

——

Transylvania’s formal incorporation into the Habsburg Empire following the passing
of the Diploma by Leopold I in 1691 can, in some ways, be regarded as footnote in a bellicose
narrative spanning several centuries. At the time, Transylvania itself had not been the
Habsburgs’ primary concern, as the situation in the region had somewhat balanced against the

Ottoman forces, which had led to Hungary sliding down in the hierarchy of battle theaters.®2

8 The development of bureaucracy has been a traditional field of enquiry for Imperial historians for many decades,
owing to the salient advances made in this domain in the Habsburg Empire post-1750. For a recent overview of
this matter, see for instance the special issue on the Sinews of State Building of the Austrian History Yearbook,
Vol. 37, January 2006. Despite its appeal, the topic has remained relatively understudied for the territories
acquired by the Empire towards the end of the seventeenth and the beginning of the eighteenth century (the Banat
and Transylvania). While the structural developments of institutional scaffoldings have received more attention,
the staffing of these organizations beyond the uppermost levels of decision-making has been largely disregarded.
For the imperial institutional framework of eighteenth-century Transylvania, see Anton Dérner, Reformismul
austriac si administratia din Transilvania in secolul al XVIII-lea, Cluj-Napoca: Napoca Star, 2009, and the older
but still authoritative work by Kutschera, Landtag und Gubernium in Siebenbiirgen. For the Banat, recent work
has been done by Sabine Jesner, “Personnel management during times of crisis. The Austrian Banat and the
Austro-Russian-Turkish war (1736-1739)”, in Istrazivanja — Journal of historical researches, Vol. 27, 2016, p.
120-138. A comprehensive overview of imperial administrative development in the Banat has been offered by
Costin Fenesan in Administratie si fiscalitate in Banatul Imperial/Verwaltung und Steuerwesen im kaiserlichen
Banat, 1716 — 1778, Timisoara: Editura de Vest, 1997. The imperial staff and administrative networks in other
Habsburg provinces have also drawn the attention of social historians, attesting to the value of this avenue of
enquiry. See for instance Rita Krueger, Czech, German, and Noble. Status and National Identity in Habsburg
Bohemia, Oxford: Oxford University Press, 2009; Iryna Vushko, The Politics of Cultural Retreat. Imperial
Bureaucracy in Austrian Galicia, 1772-1867, New Haven & London: Yale University Press, 2015; Miriam J.
Levy, Governance & Grievance. Habsburg Policy and Italian Tyrol in the Eighteenth Century, West Lafayette,
Indiana: Purdue University Press, 1988.

81 Derek Beales, “Joseph 11, petitions and the public sphere”, in Hamish Scott and Brendan Simms, Cultures of
Power in Europe during the Long Eighteenth Century, Cambridge: Cambridge University Press, 2007, p. 250.

82 Michael Hochedlinger, Austria’s Wars of Emergence. War, State, and Society in the Habsburg Monarchy, 1683
— 1797, London: Longman, 2003, p. 160-161.
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Even after regaining supremacy in the area, the balance of power in the province, caused among
other things by the need to rely on local lords for leadership in campaigns, was still precarious.®
However, the Diploma was in no way regarded as a temporary solution, but was rather the
result of a well-thought out project, spanning several years, if not decades. It is worthwhile to
briefly summarize its provisions, as they would prove significant for the later developments of
both the province and Hermannstadt itself, having constitutional value for more than one and
a half centuries.

What the Diploma maintained was just as important as what it proposed to change.
Firstly, it ensured that the religious status-quo of the province, grounded in the four-pronged
system of received (rezipiert) confessions would remain in function, preserving the lands and
possessions of these churches precisely as they were at the time. Like the three-estate political
basis, the confessional construct pertained only to a selection of the denominations actually
present in the province, having been set in place towards the mid-sixteenth century.®* At the
time, the communities of Transylvania had been granted the right to freely choose their clergy,
and thereby to situate themselves as adherents of Catholicism, Lutheranism, Calvinism, or
Unitarianism. The other denominations present in the province — for instance Orthodoxy — had
not been acknowledged by this royal edict, and were from there on officially regarded as
‘tolerated’. Moreover, confessional splits had in the case of the estates covered quite well
precisely those fault lines that had been developing due to the provision of special privileges:
the overwhelming majority of Saxon inhabitants on the royal lands would gradually switch to
Lutheranism by the early seventeenth century, while the Hungarian nation would remain
Catholic, or adhere to either Calvinism or Unitarianism, depending on the area.®® Secondly, the
Diploma preserved the legal bases of the three-estate system, namely their own laws and law
codes. Among these were Werboczy’s Tripartitum, the Approbatae and Compilatae
collections, and the Saxons’ sixteenth-century Eigenlandrecht.®® Implicitly, it also preserved
the administrative divisions and organization of justice within the province, two of the major
components of the estates’ territorial autonomies. Moreover, the Habsburg monarchy duly

noted that it had no desire to intervene directly in the running of the province (beyond the

8 Hochedlinger, Austria’s Wars of Emergence, p. 163-164.

8 On the protracted and convoluted instatement of the official system of confessions, see Istvan Keul, Early
Modern Religious Communities in East-Central Europe: Ethnic Diversity, Denominational Plurality and
Corporative Politics in the Principality of Transylvania (1526-1691), Leiden: BRILL, 2009.

8 See Keul, Early Modern Religious Communities, p. 15-28, 29-116.

% The sole exception pertained to the article of the Tripartitum that allowed the Hungarian nobility the so-called
ius resistendi, the right to the resist the monarch militarily. This had also been dealt with previously, when
Hungary had been incorporated into the Monarchy, and had given rise to protests from the Hungarian estates. See
Orsolya Szakaly, “Managing a Composite Monarchy”, p. 210.
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institutions it would establish), therefore granting exclusionary rights to accede to public office
only to the native members of the four confessions. It also pledged to abstain from granting
any other foreigner the so-called indigenat, or right to settle in the province as a native, which
would have infringed upon the native political system. Finally, the provincial diet would be
summoned yearly, and fiscal matters would be decided between the three nation-estates,
without impingement from the central government.®’

The formal establishment of central imperial institutions in the province also attested
to the fact that the Empire anchored its efforts in the historical traditions extant in Transylvania,
as a means of displaying its desire to recognize and uphold the inter-estate status-quo.
However, in practice, a continuous process of adaptation would take place during the
eighteenth century, reflecting the changing Habsburg modes and “practices of governance”.
This adaptation was not by any means linear, nor did it follow a clear pathway from the 1690s
to the late 1790s. By chronicling the main tenets of this process as far as they concerned the
institutions settled in Hermannstadt, a clearer image of the piecemeal Habsburg policies
designed to unify the institutional landscape of the principality will emerge.®

—

The province was appointed an Obersten Staatsdirektor, a position explicitly equated
with the older role played by the ‘Vajvod’. This terminological continuity did not however
entail a constancy in regards to attributions, compared to the era of the principality. The holder
of this office, eventually referred to as ‘governor’, was to be selected by the Emperor from
amongst the Transylvanian-born peers (Edelleute), regardless of confessional adherence.® The
governor was meant to reside in the province, while his office could be put up for election
yearly, according to the Diploma. Despite this provision, governors generally held their office
for much lengthier periods.®® At least initially, the governor was not given precise tasks, beyond

upholding the provisions of the Diploma, and displaying both loyalty to the emperor and a

87 For a very brief review of these main provisions, see Paul W. Roth, “Das Diploma Leopoldinum. Vorgeschichte,
Bestimmungen”, in Zsolt K. Lengyel, Ulrich A. Wien, Siebenbuirgen in der Habsburgermonarchie. Vom
Leopoldinum bis zum Ausgleich (1690 — 1867), K&ln, Weimar, Wien: Bohlau Verlag, 1999, p. 6-8. The most well-
documented and systematic account remains however that of Rolf Kutschera, Landtag und Gubernium.

8 Pieter Judson, The Habsburg Empire, p. 28, aptly describes what drove this process, noting that the Habsburgs
,.developed ad hoc ideas about how best to unite their territories more effectively” and that “the Habsburgs and
their advisers did not follow a single model of state-building”, but rather adapted their “new practices of
governance” to the specificities of their territories.

8 Kutschera, Landtag und Gubernium, p. 141.

% Kutschera, Landtag und Gubernium, p. 143-144.
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‘neutral’, ‘nonpartisan’ stance in administering the business of the province.® In practice, this
was difficult to achieve, especially when the governor hailed from the native peerage.
Beside this highest civil office stood its military equivalent, the General Commander of the
military troops in the province. This office could only be occupied by an Austrian nobleman.®2
The General Commanders were tasked to cooperate fully with the governor, but at the same
time their potential sphere of attributions beyond their main military-related tasks was not quite
clearly defined. As has been noted, per the Diploma, the General Commander was the
embodiment of the ‘imperial prerogative’ in the province, while at the same time clearly
separate from the provincial administration. He would play no role in civil matters, merely
confining himself to his own tasks, which were by no means few or lacking in difficulty.®®
This was not always the case, as shall be seen later on. Although the Diploma was clear
in its provisions, the modus operandi of the General Commander would be as much determined
by the personality of the officer in question and by his experience with the Transylvanian
(Saxon) administration as by the document in virtue of which he had been appointed. At the
time when the Diploma was being drafted, the first General Commander, Antonio Caraffa, had
submitted a project outlining what should have been, in his opinion, the main areas of focus in
the administrative incorporation and subsequent rule of Transylvania. Caraffa, who had spent
some time in the Transylvanian battle theater and was relatively well acquainted with the
provincial realities — and particularly the precarious inter-estate balance — had suggested that
military and civil powers had to be clearly delimited. While the Diploma did not spell out the

reason for this separation, Caraffa plainly stated that a military officer in charge of civil matters

91 Kutschera, Landtag und Gubernium, p. 146.

92 Differentiating between ‘Austrian’ and ‘German’ during the eighteenth century may seem tenuous from a
historical perspective, at best. It does however appear that the Saxons — and it is mainly from the perspective of
their eighteenth-century records that the present account has been written — did differentiate between these two
broad identitary designations. For instance, the exiled Protestants from Upper Austria who saw themselves
transported to Transylvania (and Sibiu) were invariably referred to as either ‘Transmigranten’ or ‘Osterreicher/
Osterreichischer Transmigrant® for the great majority of the eighteenth century. They appeared to have never been
fully assimilated as the kind of ‘Germans’ that the Saxon nation wished to strengthen its ranks with. On the other
hand, those newly-settled ‘colonists’ from areas such as the Margraviate of Baden-Durlach were invariably
referred to as ‘Teutschen’, even if some were Catholic. ‘Austrian’ was therefore a contemporary label for both the
German-speaking, non-native upper levels of the provincial administration and the lowest of the monarchy’s
subjects, who suffered displacement on account of their belief. This was not a primarily ethnical differentiation,
as these designations were in fact transposed onto social-legal categories of provenance: the “Colonists” had
settled willingly in the city, enjoying the support of imperial forces; the Transmigrants were forced into exile by
the same empire, had their estates confiscated, and benefitted from very little support from either the Empire or
the municipal administration.

9 Frederik Krabbes, ,“‘dass er in re wirklich dominire, und doch nicht so scheine‘. Das kaiserliche Generalat in
Siebenbiirgen unter Jean Louis de Bussy-Rabutin wéhrend des GrofRen Tirkenkrieges®, in Ungarn-Jahrbuch, Vol.
32, Issue VIII, 2014-2015, p. 116 — 117. Among the attributions assigned to the General Commander was the
onerous duty of ensuring the billeting of Imperial troops in Transylvanian homes. This was a highly contentious
issue throughout the province, and much more so in the capital of Sibiu.
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in the province would be met with hate (‘odios’) by the local administration.* What is more,
Caraffa regarded the Saxons as the key to successful leadership in the province, noting that
they had been locked in a long-lasting stiff ‘discrepancy’ with the Hungarian nobility. This is
where the General Commander was supposed to intervene: in alleviating or, when it was
necessary from the Imperial perspective, increasing the conflictual potential of inter-estate
relations.®> However, all of the influence and decision-making power wielded by the General
had to remain cloaked in secrecy, most likely in order to prevent a common action by the
estates.%

Beside the General Commander and the Governor, the imperial administration
consisted in a Gubernium, or provincial government. Its design took into account the
particularities of the province, particularly the inter-estate and accompanying inter-
confessional balance: Catholics and adherents of Calvinism were entitled each to four seats on
the council, the Unitarians would receive two or later one seat, while the Lutheran Saxons
would hold two such positions, in addition to that reserved for the Saxon Comes, who at the
same time served as Royal Judge of Hermannstadt (Kdnigsrichter). The election to the office
of provincial counsellor was not uncontentious: it would take almost two decades for a clearer
system in this sense to be devised, as prior to 1712 twelve candidates were announced — three
from each denomination — from whom the emperor was supposed to select the most suitable
individual.®” The composition of the government would remain unstable up to Maria Theresia’s
reign (1740-1780), especially in regards to the four upper-level positions.®® The remaining
eight ‘simple’ councilors were drawn from the ranks of both the high Hungarian nobility and

those of the leading political figures of Saxon urban centers.%

% Krabbes, ,“dass er in re wirklich dominire®, p. 118 — 119.

% Krabbes, ,“dass er in re wirklich dominire®, p. 120.

% Krabbes, ,“dass er in re wirklich dominire®, p. 121.

9 Kutschera, Landtag und Gubernium, p. 141 — 142,

% One of the upper-level positions in the government was held by the head of the provincial Treasury
(Thesaurarius). Following irregularities in the financial administration of the province, noted by Ludwig Albert
Thavonath, who had been sent to Transylvania in charge of a Cameral Commission (Comissio Cameratica) in
order to assess the territory’s sources of income, the Baron Stefan Apor attempted to resign from his position as
Treasurer in the autumn of 1699 in protest of what he regarded as the Habsburgs’ unlawful ingressions into this
institution. Thavonath recommended, among other things, that the Court remove all Transylvanians from the
Treasury’s staff, as ‘no improvement would be noticed in financial matters’ until it was wholly controlled by the
central power. Apor was expectedly displeased with this recommendation. The Court was initially wary of
accepting his resignation, instead sending its well-wishes on the occasion of Christmas in the same winter, and
notifying Apor that he could receive his salary. Finally, his resignation was accepted, the Treasury was appointed
a President (praeses) drawn from the ranks of the Austrian nobility. It was also subordinated to the Royal
Chamber. The position of Treasurer would remain unfilled until Maria Theresia’s reforms, some four decades
later. See Dorner, Reformismul austriac, p. 142 — 144.

9 Kutschera, Landtag und Gubernium, p. 145.
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The provincial government was foremost characterized by instability during its first
decades of existence. Hazily delimited competencies, governors who were unused to following
anything other than their estate’s best interests — when not following their own —, and a general
lack of professionalism plagued the empire’s institutional anchors in Transylvania.l® This
internal disequilibrium was compounded by external factors during the early eighteenth
century: between 1703 and 1711 a revolt of the anti-Habsburg Hungarian nobility shook the
fragile foundations of the empire’s dominion in Hungary and Transylvania; additionally,
several waves of plague ravaged the province, further unsettling the precariously tethered
components of the provincial government. The scaffolding’s instability was best displayed by
the shifting seat of the government: though it was initially meant to be located in the heavily-
fortified urban center of Alba Iulia (Weisenburg), the government’s matters were decided upon
at the Governor Georg Banffy’s estate in Bontida, near Cluj. Only as the provincial diet began
to regularly hold its sessions in Alba lulia, did the government slowly relocate to this initial
setting. After the outbreak of the anti-Habsburg revolt, the government saw itself forced to
retreat to Hermannstadt, which offered a safer haven from military disturbances.!®! By the end
of the revolt, the plague had hit Hermannstadt, and thus the government relocated yet again,
first to the nearby village of Cisnadie (Heltau), then to the larger settlement of Cincu
(Grof3schenk), and finally to Mediasch, one of the main Saxon urban centers in the province,
where a diet meeting was also held at the time. As the plague swept the area again in 1717, the
government returned to its seat in Klausenburg, where it would remain until 1732, when
General Wallis commanded that it be settled in Hermannstadt.'%? It was in Hermannstadt that
the system would eventually find its bearings, having to contend only with the administrative
changes each new Habsburg ruler regarded as necessary.

In 1732, upon its resettlement in the Saxons’ administrative capital, the Gubernium was
also appointed a new leader, namely the General Commander Franz Anton Wallis. This blatant
contradiction to the provisions of the Diploma, according to which civil and military
competencies were to be kept separate, was seemingly resolved by giving Wallis the title of
‘President of the Gubernium’ (praesides).! At the same time, the Habsburgs employed a

strategy that had proven successful in governing other peripheral provinces, such as Hungary:

100 Not that thi